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1988 §. “UNIDROIT”-0 m@s30L 3mb396305 LoghmsdmMobm g35g@mmobaol dqLobgd
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by dg36H)gdsls, HMIgEro 0@ ds 30039 (80dfm©gdgE0) s 8gmeg (Boddm®o) Fbscggdls
dm6H0b s HMIWOol Msbsbds: () J0dfMm©Ydgo IMIMOL 96 M3 gds 996905 MMl
39JBHMOL EIOOGHMOMWO 35056705, OMIgeroi Ho0dm0dz9gds Lodmberol Mgow 0Bl
d9Lobgd bgardg3m¥egdol Loggwydzgebg s (0) BoJGMEMO SLGMEgdL J39dmo dm(39dIP0Sb,
b 93069, ™6 gmbjgost: (1)  000(m@gdeol  ©sg30bsbligds, (2)  ©gdoGMEMmME
©535¢056985Lm9b 39380090 6gM0TGOOL (LodMVIEOM J9MBoerols) Fo@mdmgds, (3)
©JOOGHMOM0  O35¢0569d0L sTMMgds S (4) IBRMEEOLYD (335 IM35¢gqadol JogH
562500dL{MMgdOLSL’.

339dHMM0b0L BodosOPEgdMH030 49BLIBOZMGIOL Fogoomgdo g3b39ds M3dE9body
936310 §39960L  306mb3YdMdsT0E. Fooome©, gMdsbool  3sbmbo ,Ls3MgoGH™
Uoddosbmdol  dglobgd“  (“Kreditwesengesetz’-0)  2obLoBO3MO3L  BodBHmMobal, Gmymea

" 8950. Tatge D. B, Tatge J. B., Fundamentals of Factoring, 2012, 65, <https:/fci.nl/about-
factoring/fundamentals_of factoring.pdf>, [28.09.2018].

8 895c0. EU Second Council Directive 89/646/EEC of 15 December 1989 on the coordination of laws, regulations and
administrative provisions relating to the taking up and pursuit of the business of credit institutions and amending Directive
77/780/EEC, <https://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX:31989L0646>, [28.09.2018].

® Yg5. Unidroit Convention on International Factoring, Ottawa, 28 May 1988, 83-2 30,
<https://www.unidroit.org/instruments/factoring>, [28.09.2018].
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©900FGHMOMO 535056900l 2obaMdmds  dgdgbsl  g9bgMowmeo  bgendg3megdols
Lox39d39e DY MYAMILOL MBEgdom 56 ol 496939, beawm ws@300L Lodghoddgm 3mogduo
29BLOBPZMOZL BoJBHMMOBAL, MMYMOE3 bgedg36rEgdsL, MHMIol Msbsbdo, ghmo dbséy
0090l 35¢JOgdsL  Jgodobml 33390l 3mmgboo  dgledg FBSGOL  (FM3o¢oL)
©900FGHMOMIO 535056905 o TJolBrEml bbgs dmgzowgmdgdo dgmeg dbseol (obsdy,
OMIwgdog  3obLIBOZOMMos  FodBHMmEObyol  bgwdg3Orgdom  dgmobbdgdero
3b65B05MH5d0L Lobsizzerme!!.

m6039MLSEMMO0  BsToOMEGdIMH030  2obLIDBPZMYGOOL  sMIMLYdMIOL  30MMd9dT0,
Abmxywomdo  gog@mmobymwo  30m33560900L  FogH  20dmyqgbgdo  Bogd@mmobyols
b9wd936Megdgdol  Loghmm  3060Mmdgdol  sboewobo  gboymaxl,  G™MI  gobsblco
dmabob®o0oL gl BmEmTs 53bsbIYMOOL Mo bgedg3OIEgdss @S dmo3o3L LBbgsalibgs
00BbgL-bgMH3Z0LL, BogmoLom golisdMmxgwML, MBEGdOL EsMIMDL s Lglbol Jgmsbbdgdsl,
dmdbogdol 33¢0g350, S0MOEHZ06MBL, s62MOTLHMOGISLS S 5FMMGdSL2.

blnbgd o gsmrmgdol LogmdzgeBg 9930305 ©935L3305m, MM Bodm@G®mobyol
SOLO SO0l LobgEdg3MrMEgdm  MYOPDOJOHOMd;  (5)  Logmberol s  dmALEbYMHYdOL
909909l ©s (0) 00 BodBHmOL JmMol, HmIgebsi 80dfm©gdgero 3034ool (smImdL)
SMLgdME 09) LodMTs3 ™M YOOEBMONI  O35¢0567dSL, FoMTMmTMmdol  Logmberol b6
dmabob®q00L Bollyomodol bgardn3e¥wgd0b, MM doE 0©gds 30d)HmgdgElLs s dols
dmdbocmgdgerls (3mgzoegl) TmEol. gl 99356536900 30 009l X gOM396  F9EYmdobgdSL
399G ™OH0b0L bgerdn36egdol momdsBy.

B30m90603, RBOJBHMOM0 SOOIl  J390mo  dM399)oEsD, Ly 306y, ™G
5369 305L:
1) 009()m@9dwol ©sx0bsBLYd0m, Fs0d FmMoL, Fobsbffs®o sxg0bsblgdols dgdzgmdoom,
MBOHMB390YMRL ©IOOEHMOIO ©I35¢0569d0L Fglyo39L (49093990, IMIMdOL);
2)  ©300FHMOM  I35¢056905LD 9393006090 Loo®OoEbzm ™ 3w9dgbEgdol
(g960Bs¢ols) Hotrdmgdals;
3) ©900GHMOMO E35¢056700L 5TMPYISL;
4) 8m35¢0l 3096 2oIBEOLIL IBMEEOLYL s(339L, FMZ5eOL QoIBOLYIMBbIGMBOL
2o0m13,

10 B9so. Gesetz ueber das Kreditwesen (Kreditwesengesetz), 1998 § 1, Punkt 1a, Nummer 9,
<https://www.bundesbank.de/Redaktion/DE/Downloads/Aufgaben/Bankenaufsicht/Gesetze Verordnungen_Richtlinien/ges
etz_ueber_das kreditwesen_kwq.pdf? blob=publicationFile>, [28.09.2018].

1 Commercial Code of Latvia, 4/5/2000, Sec. 468,
<www.vvc.gov.lv/export/sites/default/docs/LRTA/Citi/The_Commercial_Law.doc>, [28.09.2018].

2 895. Klapper L., The Role of Factoring for Financing Small and Medium Enterprises, 2007, 5,
<http://siteresources.worldbank.org/INTEXPCOMNET/Resources/Klapper,_The Role_of Factoring_for_Financing_Small
and_Medium_Enterprises.pdf>, [28.09.2018].

B3 895. Institute of Chartered Accountants in England and Wales, The Finance Function: A Framework for Analysis,
2011, 41, <https://charteredaccountantsworldwide.com/wp-content/uploads/2016/09/Developing-effective-finance-
functions-for-the-unique-contexts-within-which-they-operate.pdf>, {28.09.2018].

7


https://www.bundesbank.de/Redaktion/DE/Downloads/Aufgaben/Bankenaufsicht/Gesetze_Verordnungen_Richtlinien/gesetz_ueber_das_kreditwesen_kwg.pdf?__blob=publicationFile
https://www.bundesbank.de/Redaktion/DE/Downloads/Aufgaben/Bankenaufsicht/Gesetze_Verordnungen_Richtlinien/gesetz_ueber_das_kreditwesen_kwg.pdf?__blob=publicationFile
http://www.vvc.gov.lv/export/sites/default/docs/LRTA/Citi/The_Commercial_Law.doc
http://siteresources.worldbank.org/INTEXPCOMNET/Resources/Klapper,_The_Role_of_Factoring_for_Financing_Small_and_Medium_Enterprises.pdf
http://siteresources.worldbank.org/INTEXPCOMNET/Resources/Klapper,_The_Role_of_Factoring_for_Financing_Small_and_Medium_Enterprises.pdf
https://charteredaccountantsworldwide.com/wp-content/uploads/2016/09/Developing-effective-finance-functions-for-the-unique-contexts-within-which-they-operate.pdf
https://charteredaccountantsworldwide.com/wp-content/uploads/2016/09/Developing-effective-finance-functions-for-the-unique-contexts-within-which-they-operate.pdf

5. gogdBmm0obyol goblisbramgdol gergdgb@dgdo

39 HMM0bMwo 356090900 dM0393L M98Yb0dg doMoMO© gugdgb@l, MH™IgEos
250350lobgd Mbs 0dbsls 50bodbmero  gobsblmo dmALabMmgdol  AsbLsBE3MOL
360Hm3qLd0. BogBHMM0obaol Lobol AsbloHP3Ms, 0oL ©OYGDs, FoMTMoEABL M — 6
©I900FGHMOMO 35056900l 2053  Fob  MgooBszosl M) MHOMBIgYmAOL
b9 d936mEgdslt,  Bsdmdsgzwm  IdOEGHMOMIO  O35w0sbIdOL  HMLYIMBOL  Tgggd0,
5359 B™O0bol  BocYqgdol  0gbEGH0GR0IE0s, 9939,  WIPOBHMOIO  Z9E0sbgdOL
739 G™O0b3Mo o 9M9RdJGHMO0bYMo FMm®IGool Asblbgegqds dgboderms, dogzo0Rbomm

Sbgm A0M0MSE 9Jr9dgb@gdo.
5.1. 35gAM®0obgol Lsbggdo

39dHMM0b0L bLbgoabbgs gmMdgdo 890degds fo®mdmodgzsl 85906, Gm3s dglMvIETn©gds
B90mblgbgdmwo mmbosb ®sdgbodg, BogMed — 9>  Y39wsl  BMb30s.  ©oGYTdo
0909905390905 RodBHMOMm0obgol  bgandg3eregdol  bbgsslbgs  Lobg,  H™3wgdog,
B399 90603, X3RO0 b0 3O0EIO0Tol Jobgz0m: MHOLIOL F5s(390s, dmbsfowng
dbs69930L 30BbgloL FoMHTIMGOOL 5EPOWGOO S SMOL M) — 565 JM35¢g 0bBMOI0MYdMEO
dmmbM3b0L sMTIMBOL M5MBIDBY.
50gbs, blgbgdmmo 3M0@HgMH0mdgdol Msbsbds©, BoJBHMMObMWo  oM0ygd9d0
d9L5de Mo, 3WSLOGBOE0MYOME 0465, BrrQMOS:
1) 539dBH™M0bao MH9acmgLol MREgd0 s ol 2569dg;
2) 905 s LYYOMITMOHOLM BodBHMOObYO,
3) 393b5090wo (8939md0bgdM0) s GO0 GodBmEm0bYO.
39O 5dobs, sMLYdMWO 3M5JBH03s 9933000MGOL BoJBHMOMObYOL ©TsBHYO0m Lobgl,
OMEd  BodBHMOOL 933900  SMOL  FMZomg s 96d —  80d(Mm©IdEOL  30M9O0EHMMO.
194G ™OH0bY0L slgo MWL MH939MLoYIEo Bodm@Hmobyo 9fmgds.

5.1.1. gsgdBHm®obyo MgaMaLlols MBmgdoo s ol gs®gdy

M9309L0L o939 R3odBHMM0BAOL ML godliglbgdgero LoseMobgm ™ 3w9d96@90%g
553bMEME R gdsIMLOgdsl, 95990 IBMEEHOL MoL3oL 1dgBgL Bofowlisg 0mgdL,
596 96396039008  BRMWEHOL  F9dmbgz935d0, RoJBHMOL 96 AsBbos  MgaMgLeo
dmmbmgzbol MRwgds 808(m©adeol dodsdm. 390Gl IHBM3930L  bywdg3OHEgdols
3983MOIGO0m Bog@GHMOL F9Md0s 353090 s030WMb 96 glsdg 30ML goILEIL Zogdols
3905bBOYIMO0m FoMHIMIMBOE0 153MIOOEM MOLZO0. BodEHMOObyoL sbgmo boby, bobsbob,
dmobligbogds Mo ®, LOIE 96 LEIBIOE M BoJEMOObYS©™.

14 995c0. Regenbogen 1., Reverse Factoring - Funding the Un-Fundable, Romanian Review of Private Law, Vol. 2017, Issue
2 (2017), 115..

15 Allegiant Business Finance, Factoring Guide, 20186, 3, <https://www.allegiantl.com/wp-
content/uploads/2016/09/FactoringGuide.pdf>, [28.09.2018].
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6930908 MBWId0  BoJBHMOObHOLOIL BoJGHMOL  2o5Bbos 9840390l JodsMI
dmmbm3zbol MBwgds 6300LT0YH FoIMBEI MsbbLMSE FodsMrMgdom. 59Ybs®, BoGseo
0o63m0dmds  dbmeom  35d0b, Mmas LobgBgs  LsdsBoLM  sbgsM0d9gdol IBMWEHO  ©

30940z 390 23698L @IBoEOAL™
5.1.2. 805 5 bgMHMsTMBOLM (LogJu3MGEHM) Bogd@Em@obyo

dod @5 LOYMMITMOOLM BodGHMEOObYL TGOl MdmogMglo aoblbgsggds olsy, GMJ
dos BogBHMOm0byo gbgds dbsmgqdl, MHMIgdoi 90930956 Lodd0sbMdIL ghm LsdsmoEgdGm03
LobGHYFsdo s 09969096 5P MDMOZ 35 ESL, bmwm LogHMsdmGmOlM  Bod@mcmobyol
dbs69930 9foMm3MmGd96 LJd0sbMOIL ghmDbg dg@ LodsOMgdMmOg LoLEgdsdo s LbzsIlbls
35mAsdo.  LygMmsdMOOoLbem  (bogdudmOGM)  BodGHmMobao  gbgds  gdudmEEGHOMEMOL
©900FGHMOMI  535¢0569d5L, OMIgoi ImIEobsMgmdl Bodmberol mvy JmdLsbYMH9dOL
Lo9MM5TMOHOLM  B0(fEYO0EI6. BogMHMITMMOLM  BodBHMOObyo Tgbodems, MmMP60BYdIM
09655 MmO BSJEHMOH0560 LoLEJIob 96 3063000 (033MOEHOL s gJu3MOEOL) BodEmMobyol
89939Md0m!7.mMORBGBHMM05b0 LobBYIob BoGygddo 9gHmo 3335605 dmddggdl, MMM
9Jb3mOG-BodGHMM0 (5babL oxk0bsBLYdL, 3MYEOEHOL ToOMZOL, SHoMBMIOL 45403900l
50M03b30L FMObIEL 56 SLBMEgOL GOPOOMMWSE Modgbodg BMbJz0sL bligbgdeosb)
900900l J399obsdo. 8gmeg 38356058 — 083mOGH-BodGHmOL Loddg oJ3L 3OgoGobL
©ORIMZBS O 5FMMYOLMD FYo3zgol §39gsbsdo. 5893569, B6J30900 s MOL30 0YmGBs
083mOG)-8odBHMOLs ©5 9JL3MOG-BodGHMOL TMEMOL. 50bodbmeo ImEgEols JoMHOMsEO
8095605, 0LMYJIWML 5 YFOWMOM030 3MJOOEGHOM, 35056930l HTMMYOOL 3MOJEH0I0M S
39D0MOML 5d0bolGMozomwo botyxo. B39Mwgdcm03, Bod@EMmMmgdl 593, LogmmodmGmolm
d0BbYL-MOPOGONMBS, MMIMOF RBoJBHMM0BAOL LogHmITMOOLM ¥aRqgd0L §93M90L, o3
L5 gdsls 5deg3l o0 9B9JAH0Bs© 0MbsFIOMIME LsdmEmm IMIbAsHGdEOBsMZOl
OO IMABobMgdOL F90535Hgdol dobbom.

30653000  RoJBHMO0byol  F90mbgzg3500  ©IPOGHMOMWO  IZ5W0sHYdS  §0TMBS
R9dBHMOL, OMIgwog  LoddosbmdL  gJudmOEBHOL b 083mMEHOL  J399sbsdo.  3oMHI30M0
Lo9JL3MOGHM BogBHMOObYOL 3MIMDEGTs 0LdS, BMT gJudMmOEOL J399sbsdo dmddg BoJEGH™ML
dgLoderms,  [o®mdmgdzsl  96033bgermgzsbo  LoMmmenggdo  3Mgo@ol  B6J3E0sLmb
(39005bolwbsMm0BMBOL d90mdgds) Qo dmmbm3zbgdols 053059450 gdLm6
©539300609%0m, M59IbsO3  BOJHMOO  gloderms,  49boEoEIL  0bFMOTszo0ls @
39930 gdoL IBOEOAL. LY0B3MOEHM Bod@MM0bY0, BHrMEs IIOGHMOMMO 35056 Yds
903Mdd BogBHMOL 0383mOEOL 39996530, MROM 30MEI30M0 MGB3055, 30000 LogdudmMEHM
19dm@G®0by0. MmMIEs, M) 3339000 JOPOOMMWOSE oMMl LogdosbMdIL MdEIbodY
939956580, 98 M0 JGLoAEM, AS0DIMPOML 25M0y)0gd0L X sdMOO bobrxo, oY
©593390035 Mbs FgoMBoml  Folowgdo  BodBHMMGdo  0d3MOEHOL  MmomMmgMe  §399sbsdo.

16 ¥go. Ivanovic S., Baresa S., Bogdan S., Factoring: Alternative Model of Financing, 2011, 193,
<http://www.utmsjoe.mk/files/\Vol.2%20No.2/0-2-2-8-Ivanovic-Baresa-Bogdan.pdf>, [28.09.2018].

o 3d9500. RAI Uuniversity, Factoring - Theoretical Framework, 2011, 90,
<http://psnacet.edu.in/courses/MBA/Financial%20services/5.pdf>, [28.09.2018].
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50009650, MORIIBHMO05b0  LobFHGds, GMES 99339000  53YsMYOL 9P  MYOMOJOHMOSL
SQOPO0LMOM03 BoJGMOMD, gboderms, MBdM dmbgMbgdeo s6Mbg3560 oymb.

5.1.3. 353b50gdmmo (89¢Ymd0bgdmeo) s BoGHmo Bogd@Emmobyo

339dHMM0byo  Jglodewms,  3oBoLIBOZIOML  OMAMOE  2o3bo®IdMEo b FsOHIo
259306569 049b, 5Ol ) — 565 IM35¢g 0bBMOI0MGOME0 IMMbM3bol smTMdOl
05M059. BMYogHmo 94l3dgMEGHo dmdz9wgdIems© dooRby3l blinbgdmer mgmeMmomw symRsls,
596 0MMHOLEogEosms MAGEHILMS BMOMBM3L FMZ5cOLHMZ0L T9EYMOdODJOL MMM
©om3MdOL  dogwsdo Fgbgerol, olg, Lwew 93069, dm35¢olm30L  Fgloggdeol MBEgdol
90603900l doBbom (M50 Tmzowg 35wIdMEo bgds  A9IMIbIEML  BodEHmOU)!E.
5000965, B BoJBHMMObYL 36M5JBH03MWo  250MmYgbgds 543l Fbmem F580b, M3
36090030l s 5dmEgdol 36309903 LBOVIWGds 3390l FogM, G5 Fgdmbzgzsdog,
RodBHoMo,  LoJdg  239d3L o0y gdol  5bs9M0T-BodBHMOL  OolZMbOE0MmgdOL
B50MLobMALMSD.  ©oxg0bsblgdol  s©0bodbmEo  BM®Bs  FgBHo 933 YO0
0603 5bgmdo, goblogmmmgdom, dubgo 3mA3s6090d0, MMIGILsE  9d300  Lodmoegds
39530090 39MOLMbso s 3dmbgom qLsdsdolo Lsobgm®MmBszom LolE)dgdo Aoalobgwo
23993M9d0L 989JGH060 FoMM30Ls S MYl JoBboM.

5.1.4. 3396MLowo BsJBMMmobyo

Bs33e0 303Mm©qd9wmsb (3090EGHMO™MB) bgedg3MrmeEgdol sdoLs (HMYMOE
9l bgds B39 gdM030 BodBmEmobyol 99dmbgnzsd0), ©939MLoo BoddmEmobyol Ldgdol
RMR9030  Bog@MMobymwo  30335600L  FmIbTsMgdgwo  sMHoL  8Yyo39gwo  (Bmzseny).
R5dBHMM0bMo 30MmEdBHol gl Lobg sbg3g 3bMBOWO0s, OHMYMOF ,ILBGIMYOS" (Do,
qb3sbgndo), bobsbsb 3o  —  ,00(m©ad0lL  x93F30L  R0BIBLYIS X,  BzgmEgdMOg,
MR3Eg359mBOE0/335080E0OO 9mdbdse9gdegdo 56056 05BOBY RIOOMO
Do6dmggboero dubgzomo 3m335609%0, sGogMHMO B0dfmEadom (3sy. Abbgowro Lsgoswrm
dm35360000).  bBSE3O®  IBIOGHMOMEO 3905 gdOL  IMTMBOLY,  M939MLOYIEO
39dBHMOH0BYoL  LYBIBOLM  LEFIOMNWIIM0Z30  MOMMOJOHMOS  SOLMOIMO35  HoMTMo9bL
ROGHMO0ba Mo 3md356ool  Foge  ©s9339000L 390l s FodfmEgdEol  dmmbmgbols
LdOMAS(300U%.

18 9sco. Farrenkopf M., Corporate Finance Instrument: Single-Factoring and Sales of Defaulted Accounts (at the example
of car dealers and repair service in Germany), 2014, 20,
<https://www.theseus.fi/bitstream/handle/10024/71433/140214%20Thesis%201201266%20pdf.pdf?sequence=1>,[28.09.2
018].

P0g30-

299sc0. Kouvelis P., Dong L., Turcic D., Supply Chain Finance: Overview and Future Directions, Supply Chain Finance,
eds. Kouvelis P., Dong L., Turcic D., 2017, 3.

21995. Klapper L., The Role of “Reverse Factoring” in Supplier Financing of Small and Medium Sized Enterprises, 2004,
9-10, <https://www.factoring-mittelstand.de/19_experinces.pdf>, [28.09.2018].
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©5933900Bom30L  M939OLowo  FodBHMmMobaol  gOM-ghmo  MB30MOEJLMBSS
5doboLBHMO30MWo @S odmdoggdol  bodxol  8gd;306M900L  FglodergdEomds
56250m03LHMMgd0L 5LMOLObyolL d9839mdom, b 8yo3zgwo 9hHmbgw MbEol Bod@EmOL
@5 96 9[oMBmgdl  9bao®moLHmEMdsL  AMogoew  Fodfmgdgrmsb.  AoM@s 530y,
009)m90wgdol LYFMTom 530G EOMMESE M HBOMB3gYmaom, FYyo3lgel sB939
3999905 5099dxMOJLML M3 ES300 O MYOHMOYOHDMDS F03[MEIdg ™Mb 0dy35Mo@, ™I
056 99065MBMbML 2490053500900 565MHOALHMOGO06 359MI0bsMY B BablMgdols
06b3o.

69390boMwo  Bog@mMobaol bydobdogmo bdgdobsmazol dg@o 860dzbgemgsbos
890390l 15B6HAMBS Q5EIBEOL 35 YOMEGOSBY O 58I, FFOOM MSBSTIOMAEIMDS
994039 msb. 95LMb  FoFoMMYO0m 115350 IOMEOMS  SVLBOVIGdS©O by dg3OEgdols
56MLYdMBs. B39 gd603, BoJBHMMObyMwo 333560900 s IY039egd0 ©YdGb Lodwowm 56
363903500056 BsMBM bgardg36egdsls, 4obloBM3MOz9b G5 MbbIMdoLy s dgoz9wols
36900EGHMOIO 5350056900l [fobolifo®ro goobol 306HMdYOL.

5.2. ©900@ MO0 ©535¢0056xBOL MYoE0BOEOS

AOOO(30®, BOJBHMM0BAOL bgedg36wgdom ©IIOGHMOWMWO 35056 gdOL
39005(3990L LTSN GOMH0Z30 bollosMOL F5BLOWIZOLLL OO YMIMHOOWYdS gmAMdMEs 0dsl,
0o60mo9bs ) — 90 BogBmMmobgo  GgaMglol  MBWwgdom  ©s9339000L  Joge
R9dBHMO0byMmo 333560050306 YBOGHMOMWO 35w 0sbgdol  Fogoazdls v
MBOHMB390gMmBol I0TMBSL.

Q9oLsm»M30L SOLYOMBOL ORIGIOTON ©900EHMMHYO Q535¢00569d0
950005305/ MTMBBMIB ©35380M9d0m: Yo35-bgerdn3mIgdol MgMEm0s, Lozmdobom-
Lobgardg3Mgd™m MIMO0S s LILYLLM-Lobg 93O GdM MYME0S2. gobls3MNMgdMO
4m6o0©gds  Mbs  ©gmAmb  Loligbbm-bobgerdn3MMEgdm  MgMMosl  dolo  MYcmgLOL
MREJI0D BoJEGHMMH0bRoL godmygbgdols 99dmbggzsdo dgbodem J99agd0@sb 259mdobatg.
blgbgdmo  mgmM0s  SOLYOI0MOE  FIBLLBPZMIZL  BYYMglol  MREGOOm  BodEHMEOObYL,
OMAMO3 M HOOHMb3gYmz0o Bglbol 25609050 (MBEOMB3gEYma3ol sMIMdom). gl bgds
35806, GMES 9©Q0wo 5936 IIOGHMOMEIO 35056 9d0L IMI339wro MHBEMMB3gEymaoL
390053990, 39MS  90b0TbMO o0y gdgd0L  AobbMEmE0Egd0L  MoLZoLs,  “MIWgdos
0500O®©  (3bo®gds  MBOMB3gymaol dmmbmzbgdol  (3sy.  M9gRoLEHMsE00L)
397LOM9dEMdOl  d90mbgzg3zsdo,  slgmds  0bGHYM3MYES3058  Fgloderms  [o®mBmIgsl
©595390000  MH0oL30, 58IbsIE  J9ILEOLMBIMMdOL  FgdmMbzgz9do  FogEBHMMObal
5939900935690 EJIOGHMEOHMEI0 3505693 Tgbodems, 0di3gl IMzseol 253MmEMIOOL
dsbol  bsfos. Am3gdo  3OMBEYBsB03s  3dbLOZMmEdo  dJBHYISW M0
09960 0J300LSM30L, HMIgEdog 49IbEOLWYBIMMBOL Loddol FoMdmgdobsl As3mE®JOOL

5659339930635 9375309035 o6 3005390 3MIOOGHMMIOOL X3IBJOOL

2 Bgo0. Kettering K.C., True Sale of Receivables: A Purposive Analysis, 2009, 514-515,
<https://www.researchgate.net/publication/228220314 True Sale of Receivables A Purposive Analysis> [28.09.2018].
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36MH0MO0GIGHMddS  MBgdgdds  dgboderms, J9edzocmml  BOHMb3gwymzol  oMOIEgds
©900GHMMOIE 5350056905056 0B gd0.

35JBH™O0b30L LHFIODGOMH030 B3BOL T9Jabolols o 90bodbEro YobLsBLZM9BdOL

3990my9gbgdols 3m@Egbzom®mo 89w9ga00L gobbogolsl, gobliszmm®mgdrImo ymems®gds 1bws
@593 IOOEHMOHIO 35¢056900L goc5(39dol bolosmol BmliE) gz0boEosL.

5.3. 153MIs3M EJOIOGHMMYMEO E35¢05bgBOL 3539ds

LSAMAS3™M  JIOGHMOIMEO O35 0sbgds  HoMTMoagbl BodGHMGm0obyol
3m39b30Mms  36086900m396 igommlb o bs FJgomEal  Bogd@BHMmMobgaol bgdolidoge
39bLsBE3MG05T0. MY 30TIOEFONYWO MODOIONMS BEHIOOM0s, 3OMPYJEHOL dofimgdols
0909250 9MLgdMEo Bol Imdsgzseo d3Mbzs Fglsderms, dohbgmer 0dbsl Lobm o
39603900l dgLoxggMOl Logbs. sdwgbs, Jodfm@gdgwls Jglsdwrms, AsmBbgl bligbgdmeo
L59MTo3M  IOOEBMOICNO 35056700l BoJEGMMObROL LMzowo, bmwm  gsdm@GHOL
d9Loderms,  bLOEIL  F90dobmlb  ogo. gl go3MEIGIMWOo  3MOJBH0IS @S ST YOL
13943 ™MH0bY0L, HMamOE B0bBLWGO 0bLEOMIGHEHOL Bmdbomdol mbgls?.

5.4. B53EBH™M0boL BoMagdo

B30m90603, BodBHMM0boL  Bobwgdo 9B MEos  3m3gME0MEo/bo35FMH™
©900FGHMOMIMO 3505690000 s 96 FmoEsgl  LsIMILAsMYOWM  ©JIOGHMEMME
5350569051 (Fop.  bgwrdg3mgdgdo  onMM™MIZPIMWo  BoDBo3MMO  306M9dol  JogH
»80536M9LS© 306050, Lomxsbm vy FobsdgmMbgmdsdo godmygbgdols dobboom Bgdgbowro
Logmberol s dmALabymdol Mgoobsgools dglobgd). I3y, Dmaoghmo xobosoom,
29dBHMM0bL L3905 999390 YBIOIML  BoymioabmzMgdm  ImBLIbIMH9d0sb,
35250mMo©, 3365 MMH0 M) LoGIWIRMbM 25sLOLOEOEIDE dMIPObIMY IdOFHMMMEO
5350056905, 589600308 899090 IBHo@gddo 96 sMLYdMIL  F9BM©3gd0, bmwm
©900FGHMOMO 351056905 BgdoLdoge Lodmbgwbg vy BMALIbEMdSBY, Bobgszs©
dm3zswol  3Hodobs, dglodems,  ©9993990MML  BodBHMG0bali*.  bmaogmo  J3gysbsdo
Lobgardfiogm 6 dolbo dmbsforgmdom dmddgo MmMABoDIE0s d39dgE0s, 0gml dmgzseny
33599 GH™O0b0l 2oMr0905d0.

3939  3™mbogzmMos,  FJOBOMPML  BodBHMOObyol  BMmALELMEOdS  35FMHMB0D
096H3MIMBOE0 ©JIOGHMOMEO ©935¢056900L TgYo30m, Moms MBEMMBlgmyYmaoEo 0gmls
50 2963005609350 ©GRROL  3MBEIbGHOSE0s  Z9FMMOOL  IBOBIBLYdSBY.  [oboswdwgy
d90mbgg35d0, 9MLYdIMBL GolZo, MMI 53 BsdsOMEdM030 0bLEOGHVGHOL dMIbTsMYdgEo
(83069 5 LM dBODBOYLO) 39O A9l Tob S YY30MOEJLMdL F0s60FJOL oBObIBLYOOL
Lbgs Lobgqdl, OHMIgdoi3, F3ggdmog, 56 gobobowgds gsd@EmMmobyow (Fog. 0b39LGH0E0S

2 39sc0. Akseli,, Turkish Law and UNCITRAL's Work on the Assignment of Receivables with a Special Reference to the
Assignment of Future Receivables, Law and Financial Markets Review, Vol. 1, Issue 1 (January 2007), 47.

2 9Ygo0. Tatge D.B., Flaxman D. Tatge J.B., American Factoring Law, 2009, 44-46,
<https://www.bna.com/uploadedfiles/abi_journal_review.pdf>, [28.09.2018].
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m0dgm bgbbgddo). 535L Fglodwms MoMYMBOMO 89JR00 Im3Y3z9L BoJEBHMMObYOL sGYOL
93@93005m30L, MMAgEoE, B39MEgdM03, sMLHMMI© 2o60boggds, MMymGE S8mMgdol
LgMH30L0 56 Modgom Lgbbgdol Foser3s, MoE SBOMBMBL 30609 s Bodwoem doBbgLL. 0rvy
3M6309@ Mo 0MHobodios dmombmal, 396mbdo Tglsdems, MRGM ©YEHIWOSI© 0gmb
3hgboo  ob, o M5 dookbgzs  39F3OMIS©O O  IMABobmEgdol  oh9g300, 91939,
3960b3gdmds Jqloderms, 3oebobs 493mEOOEbI3EIL Modg™ Lglbgdol BsdEHmGmobydo
3990g9gbgdsls.

5.5. ©g80@ MO0 ©35¢036980L IR0BEBLYOOL sG5%sdEMMObymmo BmmIgdo

339dHMM0b30 FomdMmowygbl gd0GMMME0 ©s35¢056900L R306s6LGdOL ghm-goHm,
0930 900 JOMIIOH®D FMOTSL. SMLYIMOL IOOEBHMOIWO I35¢0569d0L R0bBIBLYdOL
Lbgo 3mMH 3900, MHMAIO03 96 MBS 5339M0ML BogEMM0bado. s0bodbmwo dmoasgl:

(1) BmOBYIGHOMIOL, GMIGEoE 329olbdmdl ™ 329dgbEH0MdMEo  ©EIOOGMEOWWO
53500056900 (dog. 050519d9d0l) M1YaMgLloL MBEgdoL goMmgdg dgliyoasl 0d FbsGol
dog®, OMIolysbsg HoMdmgdl Tglyozs. FMORYGHOMGdS  39olbImdl  MBd™
R0bBLMO o 9GO 3MTIOEFOM 2oM0YJIJOL O 96 FosBbos STMMIOOL BB 309.
50009bs, B39Mwgdcm03, ol 96  FoMIMoygbl  RodBHMMobymmo 3033560900l
15g8056MdIL.  BHgMBobgdo  BogBHMmMmobao s  BMOBIHOMGds  bJoMs  9Mg3om
96O»sbgmTdo.  RodBHmOmobyo  gloxgg@olbos  Ms8gbodyg  Lbgssbbgs,  dgody,
L5AMIbTMYI M LogMmbgabg IMmMbM3zbol ILIGOBIBLYdWS© 390Gl 360 MDY
350m, bem BMORIEH0MYOs 458tm0yggbgds BodMgfizgwrm sbodbmwgdol gJudmmEGHol
©5LOR0BBLYdMIE,  3MJOEHOL  ®5dgbodg 30096 d30 (wsdpg 3soom.
50LYB0dbs305, ®MI 1996 . Lodo®mzgwmlb  3sbmbo  ,3mAgME0meo  3563900L
boddosbmdol  dglobgd”  Foer-39¢3g  @obLEBO3MEgL  (md3s  DBYI30MMS)
RMOBIGH0MGOLS O BoJBHMOOBAL™.

(2)  ©980656L0MYOL,  OMIGEoE  FMEolbIMBL  IOOEBHMOHIO O35 069dOL
©oMIMIL  IFNIMBOLIMZOL  Bodsb3m  3MgoGHOL Bmyoghmo FmOIol o6 Lbgs

36900@0L 30603900l Lsbszerme.

(B)  goLosbo  Jomoergdol  gdobosl  (“securtization”), GmIgwroi  dgloderms,
31olbdMdIL  Bbgsolbgs Lobol 3MIGOHEOMIWO  JIOGHMOMEIO  OO35E0569d0
MBONB39YMR0wo 08 BoL0sbo Jo®owgdol AsdMI39dsL, MMl dgolyowols
RoL0S6 Jomogdoll 980G IbGHO 3335605 IBOGHMO O35¢0569dOL Foerdmddmdo
3M396H3E0990 MmOYB0DIEF00LOYD.

2 bodo®mggeml 356mbo ,,30096030@0 3563980 L5dB80s6MmdOL Jqbsbgd*, dmbeo 1, |, & J393m69&o.
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(4)  36Mm9dBHoL  ©ox3obsbligdol — ol amolbdmdl  Lgbbgdl  3BmgdEHol
3Mb6E®5dBHMM9d0Lm30l,  MMIgwms MBOHMB39wymRBILOE HoMmBmoygbl 3Mmgddom
2093353900 BodMmBsgwrm d9dmliaggdo.

6. 854 BHMM060L sGLYdMEo BEBsEGHMLO Lodo®mggermdo

39JBHMO063056 5353806930 LodsMM3geml 356mbIgdErmdol 3609369wm3zs60
©90I9d9gd0  dm3gdmeos 1996 . Lodo®mzgwml  356mbdo  ,,3m39M30wo  ds639d0L
15dd0sbmdOL  Tglobgd“, GMIgEoE  goblaHOzMegl  GodBHMMmObal, GMyMGOE  FoFOHMdOL
©5530656L9d5LS 5 13MTOLOM FoMIYJOIL, V53530060l 5T33900L LHFMToM 35300l
©536M90GHJ05LS s GOl EIJOIOBHMOMWO 35¢067dOL STMPIOILMID, 1939, LEIMILOEHM
@5 35¢E0L 30639ME93008 MHOLZOL FoMBEH0GOL. 3956Mbo 56 FoBLEBOZMZL FBogEMMobyols
mabobmEqdool  LBbgoolbgs  Lobgzwowgdqdl.  39Gdm,  ,3mIgOE0MEo  ds63900L
15dd056mdOL Tglobgd“ LodsMmzgurml 1996 §. 356mbols 39-20 IMmberol Msbsbds, bligbgdmem
1536M90G™  HgLYOMEdIAL, Lbgs bgdostmme  Lsddosbmdol RMmOIGPMIb  ghHmo,
MREgds 5430 foMIMmb ,,BodBHMMmobamo  Mm3gMs30900 MYMgLoL MBWwgdom b dol
396909
23905 Bodsb3m  LsFsMMNOLs,  BodBHmOmobyo  sbg3g  Boblgbgdos  ,,8030MLOB0bIBLM
MM560B530gd0L  Tgbobgd“ Lods@mzggarml 2006 . 396mbdo o Ubgs 356mbd399cqdsty
5439000, MHmameE  Boddosbmdol  ghm-ghmo  Lobg, Mol  FoMdmgds  sLyIZ9d0s
90360mbOB0BBLM  MMHR60BEOOLMZ0L.  LodoOmzgarmls 2010 §. ULogosbobosm  3mogduo
d00Bb93L  BodBHMM0bAL FobsbLYOO IMALbMMGIOL gOHM-9H  Lobgmds®. BodGHmOmobyo
Bobligbgdos  ®odgbodg bs3wgds  360d3bgErm3zsb  MgAMsi30sdoE. ydgs  dmddgo
3960mb3gdmdols yzgws bsfoewdo LobgBgs bomgeo o 93mAFMEeg0  goblobrzmadol
Bo3agdmds.  Lodo®m3zgwmb  Lo396mbagderm s  sAsbOMWgdgEo  bgerolzwgdols
0o60mBopqbegdol,  3mIgMEomeo  0OHOEONWOo  30M900Ls @O BBYMHMSTMEOLM
99L396GHGOOL  5MOGMHDO  PobEbsIBdOL MOBIbTs, JoMPMeEo 356MmbIEYdEIMdS BMYOYIEO
©MBJds 53065BLMo FMALELYOdOL bligbgdeo Bm®Aol ymgzqwdb®mozo ®gymEoMgdom,
oo dm0ol,  BoJBHMMobyol  B3gE0B03MNMO  Lobggdol,  Fogowoms,  LsYMMSTMGOHOLM
39dBHMOH0bY0L, ©939OLBOMEO  BogGMMObAOL, LHTMTSZM  IIOGHMOMEIO  OZ9E06gdOL
39dBHMO0bYoLS o Lbgsms  2obLoHw3M0m.GodBHMMobaol  M9gaMomgds 55850 gdl
LMW G030 bEOMdOL MBI s byl FgMfymdl  FodB™mOmobyol  dmALobmEqdoL
009()m 90w 9oL BogdEHMMH0byol sbowo 36H:MmwYdEgdol 998+9dsgz905d0.

28 Lodo®mggemmb Lo s@alsbom 3m@gdlo, 2010, dmbero 15, 2,8 939369 @0.
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7. 35BLsB3mgd0L fobsogds
7.1. 35gBHMM0obgol sGLo

(%[Ol [OI0Tel HO NN TORY TG TOR AR o ©YMbmdom,  Lolivyem3zgeos, RdJGH™O0byo
3960LsBEOZOML  Logmberol dogyogol vy dMALsbmGgdol  45Hg3ol  bgerdn3MEgdosb

9m0dobsy  sOLYOMo  ¢)  LBsBMIsgErm,  IMIWY350sbo M) 3505TMMZEgEO
©900FGHMOIO 35056900l Jglyo30L LHTIOMWIOM0Z F9M0Jds© (564560LMMgdOL

35000 360 ©©)IwY)-

535300MMOHOS©, 0©939OLOMWO BodEHMMmObyo Tglodwgdgeos, o6oLIBOZOML MMymG3
539 GH™60b0L  25bLo 3OO bobg, MMIgwog 9gumdbgds Lsddb®mog Lobgerdn3MyEgdm
MOMNO0JOHMMOL BoJBHMML, 59339Ls (Im3zsegls) s d0dHM©adgEL (3M:9OGHMML) TGO,
Loo3  BoJBHMOO  JoLOMWMOL  Fod[HmYdOl  FoghH  9339000LOMZOL  Logmberol
90(m©gd0@sb v MOl  9hH93096  BMIPObIOY sOLYdMEEo b LETMTsZ ™
9m3935000560 35053MmMLZWIWO  FOEILIBPOYOL  FOIHBIL S 0PI 35K YOMEGISL
39050bsml 6530LM0 35¢0 3M9OGHMOOL IMMOBMZbOLMBsZg 565Dl (oLZMmbEO
@5 BodBHMMobaol  Aobodtxgarm)  Lobszerm@  dob  39o8MLZEsdEY.  BodGHMMo ol
BEOHMWHE H0dMH6YOL ©5T3390BOYIL 5Ol F5EHTMBZEOL M.

7.2. 35g&HM®0obgol Lsgsbo

L59OMSTMOHOLM LOFOLBIBLM LHT>OIMHETO 93039 FMLEBMGOGOOL MobsbBs,
19dBHMO0bYoL Logsbo L3930 0gmb Logdmberols dogoazol b dmALsbwrEmgdol gofiggzoL
b9d9369g30©ob IME0bstg s®LYOdMEO M) BodMmdsgwm, LMo 0y bsfowmd®mogo,
39050mbo 96 35093MmlgErgo  3Mm3g350960  ©IBOFHMOIO O35 0567dsY.
Lo9MAs3™  IBOOFAMOIEO  O35¢05690s  OLEAZ900s,  0gml  BoJBHMO0byol  Logsbo.
L5993 M JIOGMOMEO 351056905 MBS Po0MZoMl Bomsbsm@ AsbLEBWIMHs,
0v)  BoJH™OM0baol  bgrdgzmegds blgbgdmwo  ©gIOGHMOMIO  ©835¢0s69d0L
39053bgws© dmgzscmgl JooRbg3L.

3905 ©I0FGHMOMIO  35¢056900L  Jglgo30Ls,  BogBHMMObAME  3mB35605L
MR3gds bs 3Jmbogl 030LMML 99090 dMALEbMgOOL A5H930L 3oeYdIMgds:

1) 29053990  ©IBOEGHMOMIO  ©I35¢0s6900L  MIMIGBEHIE00L S  FMMHbscrol
0o63gds;

2) ©900GHMOHWO 350565930l 53MMGdS; S

3) 29053990 ©YIOGHMOWO 535056900l 53MmPgdIOL MHOLIOL LOIMMIG Mo3BY
5090.

2T Bgsc0. EU Federation for Factoring and Commercial Fianance, Factoring and Commercial Finance: An Introduction,
2017, 3, <https://www.intermarket.at/content/dam/at/intermarket/common/files/intro%20to%20factoring.pdf>,
[28.09.2018].
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7.3. 3533m®0ba oL Labggdo

00 }oJHMM0baol 50T JIIMGMDOEID  498mBObsMy,  Losg  HoMmBmgdl
©900@MMOIO 5350056900l 53MMYds, BodBHMEMObao Tgodwgds 0gmb sEAOWMdM030 b
L59MMSTMOHOLM. EJIOGHMOMWO 35056930l HTMMYOOL MOLIOL LSNP M3 S©JOOL

3990006 (72090909 Bb7303) 3950MIObsGY, BoJBMMOba0 Fgodwgds 0ymb
69309L0L MREGO0m 56 ol Qo6M9TY.

(1) 50303030 RoHH2H0b30
L5JoM39eMT0  5YOWMIM030  BOJBHMOM0bY0  ©93mT9bgdMos  AboLIBEOIMHMU,
OMAMO3 BoJGHMO0620, ™Il Logoblog HoMdmoagbl Hgbo9bd omMoomm 6
R0H03WE 306090l IOl Bodmbwol MgoobBszool My dmALEbYMHGdOL  49)9g306

9306569 ©IO0EHMOmWO O35¢06700L 45(3905.

(2) bs96G025TG0be2 Roghertr0630

LogMMSTMOOLM  RodBHMOObYo Lodomzgumdo LobvIMH39wos ©IR0boMmgdME 0dbsl,
OMRMO3 BoJBHMO0bY0, HMIoL Bogsblsg HoBmoagbl Lodmberols mvy ImBLobIMHgdOL
LogMMITMOOLM  BJo0Ds300©D  FMIPObIOY  IPOGHMOWMWO  IZ50BIdOL
3900533995, LOYMMITMOOLM  BodBHMO0obyo Fgodwgds  FMOEO3IL  JONRBIIBHMO0H
LoLBHYIL, OMES BoJBHMMO 30LMHVIMOL 35 YOYGOIL 5FMOPMU, 153MMIMO 539bE 0L
15315 9d0M, JOOGHMOMEO O35¢056GBS 3B FMZoEIOLOYSD 96 MORS]EHMEO06
LoLEBHYIOL, OMES BoJBHMOO 25VBEIAL IOOBHMOI O35¢05HJOL b6 GsbbTgds Lbgs
MEbMIEo  BodBHMMOL ol RodBHMEOObyol  bgw893Megdols s BodGHMGmobyol
3569229064090 LHTSMNEOL 30OHMBYOOL FGBod5T0BS.

(3) B39 H0630 (593609b0b 9%¢m900L 356989

RodBHMM0byo  Mgycgbol  MBwgdol  aoMgdg  Mbs b MlsDBOIOML  BodBHmEL
©JOOGHMOMO  ©I395¢0569d0L  53MPgdol  (Jso  TMOOL,  oIHBEOOLYBIOMdOL,
3930GHMIO0Ly s W03305300L)  MHOLIOL  SMIOOL  ZOEPYINMGdS.  ©5TIZIO
3sLbolidagdgro  Mbs ogml  god@Bmmol (obsdg ©IIOGHMMMEO  ©O35¢056gdOL
5MLYIMBDY, MI3s 9O MBs 0gmlb 35LvboldRgdgo SFMPYdOL FoMdsE o mdsbY
(3090016560056 MdBY).

(4) Bs9H0b30 H9369b0b «1%¢98000

(930908 MBWId0  BoJBHMMbAOL  BoMRgddo  BodBHMMobaol 53339000
(5d3MdTs) 06030 MMO© b JmwgdBHomMe  Mbs  MHBOMB3gEymU
3900539990 EIOOGHMMHNICO 935056 9d0L Fo®mBoBHGdero sdMmMIds. FogdEHMMobyols
b9wd936gdol  BoMawgddo, ®9aMglol MBWIdom  GodEmMobyol d9dmbggzsdo,
RodBHMMH0bYoL ©593370000 (sIMNMBO) 3sLbolidygdgeo Mbs 0gmb Bogd@mmol §obsdy
©900FGHMOMIO 35056930l 5MBGIMOILS s Folo  HFMMYOOL  FodEGdE MBS DY,
©900FMMOIC0 535¢056900L 3505330l MIMOMO0WIH.
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139dBH™OHOL oge MHgaMgLbol MBEdOL 25dmyqbgdolsl, ogo 939 MBRWGdIIMBOEo Wb
0ymb dombMm3zml, MHMI 93390035 45oIboE™L Aol 5356L5 2539990 Msbbo 3erls
Lobgd930gdm LE3OMEIBEGHM LsMYgdgWo, FILIOXIWM s botxo. GoddmMmobyo
(9309LoL  MBGdom 9O MBS  BoLOIMPIDOMIL, “MAMOE  NDBOHMBlgymTBOowo
39603995, gbds ER0bIBLYOOL FMEMTs 1LH3MIMIOOL YYREIGOOL 45©s3Jdo S b
3ob0bogdmEgl  993356M5.  goblbgogzgdom  MHOMB3gymGowo  Lgbbologsb, 0
39653008 @606 gdsls  FoMdMoaqbl  BodBHMEMObAoL 256000l BoGyargddo
©900GMMOMIO  ©O35¢056g00L  2oo3gdd @S 9O 35Ol FOWIBEOL  FoEbEHMYdS.
3996 GH0MPOME0s 2953900 ©JIOGHMMMEO 39056930l VOGO
(39009bOLBsM0sBMBs) dHb30L Loghmm MBgdom (FmbMzbom) FBog@MMobaol
05933900l 803sGmm. M93MmLOL YYREGOOM RodBHMEOObYOL MHBEMMBlgEymaow Lglbs
d9LSder™m  2505335¢0RB030MJO0L bgasB0Mo 993930l (OHMYMMO(359, FSRIL0MS,
SOLOWWIdOL  99DBYMO3gd0) 39300  SLYEOW I 36036 mgsbos,  H™I

JoOM@o  396mbdademds  9m0393wgL  BogG™MMobaol 25303 0o Labggdol
Bomge 5 3065306 256L5B3M9d9d.

(5) 02505b95980L ooli306(90(985

R39JAHMOL  Ggdeos  SHIMTMML  05Fsl)dgdol  oL3MbEGH0MYds,  Y)  ®odslvydo
9md0bs6gMdL  Lydmberols dogogzol vy FMALObYMHYdOL  45hg3ol o0y gd0I6
(Ho0mOo9bL ©gIOGHMOME I35 05HgdSL).  LodoMmzgwmdo  Bog@mMobaols
(9329069008 doBbgdoLsmM30lL Bligbgdmmo msdslvdol oligmboMgds dsbbogmen
b5 0gbsl LEdOBOLM WYOOEMMH IO V535¢0569d0l Fgliyo35¢.

8. B5JAMM0byols LsdsMEgdMO30 BGBM

399080656  3mb63MgG Mo J39ybol L3gE0B0300, BogBHMOM0bao  b30mM®
LBbgoolbgs LMW YGOMH030 s  FoMgRMoMmgdgo  BmOTom. ®™MIES  BodBHMOObYo
000mJdol Mb0ogzgMLoHos Lsdo Lobgerdg3MHIEgdm YOMOYMNMOOL 2539d0m: 1) BsGBm
bgadg3megds  (OmAgaroi  sfiglgdl  omdMdOL  30MMdYOL,  goLsfgg  FmALabEgdLl,
2oLOTOXR Il o bbgs); 2) MgoeobBszool bgedg3dmemgds (o6, bobobsb, 3mdolool, o6
Lgbbol bgardg3eMEdsE 30) @S 3) IPOEGHMOMWO 3506700l IMTMDS (MIMYMO (39S
950D 300L 35¢0J0IgIOLIRID Ao930LvREds 56 Lglbol M HOHMbzgymes).
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2 9950. Milenkovic-Kerkovica T., Dencic-Mihajlov K., Factoring in the Changing Environment: Legal and Financial
Aspects, 2011, 433, <https://core.ac.uk/download/pdf/82256567.pdf>, [28.09.2018].

% 3950. Milenkovic-Kerkovica T., Dencic-Mihajlov K., Factoring in the Changing Environment: Legal and Financial
Aspects, 2011, 434, <https://core.ac.uk/download/pdf/82256567.pdf>, [28.09.2018].

31 89oc0. European Bank for Reconstruction and Development, Factoring Survey in EBRD's Countries of Operation, 2018,
iv, <https://www.ebrd.com/documents/ogc/factoring-survey.pdf>.[28.09.2018].
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¥ 895c. Bakker M.H.R., Klapper L., Udell G.F., Financing Small and Medium-size Enterprises with Factoring: Global
Growth in Factoring—and Its Potential in Eastern Europe, 2004, 23,
<http://siteresources.worldbank.org/INTECASUMECSPF/Resources/factoring.pdf>, [28.09.2018].

3 B9500. Milenkovic-Kerkovica T., Dencic-Mihajlov K., Factoring in the Changing Environment: Legal and Financial
Aspects, 2011, 434, < https://core.ac.uk/download/pdf/82256567.pdf>, [28.09.2018].
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* d900. Nishtani Y., Cross-Border Assignments of Receivables, 2017, 3-4,
<http://www.uncitral.org/pdf/english/colloquia/4thSecTrans/Presentations/7 TheLawApp/NISHITANI_Cross-
Border_Assignments_of Receivables.pdf>, [28.09.2018].

% ¥9o. UK Factoring Association, International Factors Group, Receivables Finance & ABL A study of Legal
Environments across Europe, 2007, 23, 32, 36, 77, <http://www.abfa.org.uk/members/newsletter/EU-
LegislationReport.pdf>, [28.09.2018].

3" 895c. The British Institute of International and Comparative Law, Study on the Question of Effectiveness of an
Assignment or Subrogation of a Claim against Parties and the Priority of the assigned or subrogated Claim over a Right of
another Person, 2011, 338, <http://edz.bib.uni-mannheim.de/daten/edz-k/gdj/12/report_assignment en.pdf>, [28.09.2018].
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Levan Gotua*
Certain Aspects of Regulation of Factoring in Georgia

The article below considers certain specifics of legal institute of factoring and issues connected with
regulation of this financial service in Georgia. Effective legislation factually ignores factoring and this set
on the agenda necessity of comprehensive processing of this legal field on legislative as well as on scientific
level. Discussion provided in the article is based on analysis of legislation and practice of various
countries. Taking into account the international experience, the article presents proposals for regulation
of factoring in Georgia. Pursuant to author’s view, factoring which is traditionally considered as a
regulated field of economics, should preferably fall under supervision of regulatory body but at the same
time such supervision should not complicate delivery of factoring services and activities in the area of
mentioned legal institute should be attractive, profitable and interesting for an entrepreneur. Along with
the achievements of foreign countries in the field of factoring, the article refers to experience gained in
inter-agency working group dedicated to factoring law reform and factually presents certain outlines of
Georgia’s future factoring legislation.

Key Words: Factoring, Financial Service, Factoring Company, Commercial Bank, Microfinance
Organization, National Bank of Georgia, Licensing, Supervision, Reporting.

1. Introduction

A number of obstacles hinder the full-scale development of entrepreneurial activities in Georgia.
Lack of working capital is one such major issue. Georgian small and medium enterprises (SME) suppliers
are commonly required to provide trade credit to their large buyers and to hold accounts receivable on their
balance sheets. This creates funding problems to SMEs that typically lack cash flow and may have
difficulties accessing other sources of funds. Developed markets have established a highly efficient solution
to face the problem, namely, factoring, which can help suppliers since it allows relatively easy and quick
access to working capital by SMEs.

The Georgian legislation in force does not contain any detailed provisions on factoring, except for a
brief mention of factoring in the Georgian Banking Law and several less noteworthy regulations, which
broadly define factoring as a trade finance transaction' where the financing of a client's working capital
includes a collection of accounts receivable, lending against accounts receivable, guaranteeing foreign
exchange and credit risk. The Banking Law does not define different permutations of factoring services and
only mentions that factoring services can be offered with or without recourse.

Georgian factoring companies do not require any license or permit if they are properly registered
with the Registry of Entrepreneurial and Non-Entrepreneurial (Non-Commercial) Legal Entities
(Entrepreneurial Registry) maintained by the National Agency of Public Registry of the Ministry of Justice
of Georgia. There is no specific supervisory body or regulatory mechanism of Georgian factoring
companies. As factoring is not regulated, there are no limitations on the types of receivables subject to
factoring.

*  Ph.D., LL.M. (Master in German Law, University of Bremen, Germany), LL.M. Europae (Master in European
and International Law, University of Bremen, Germany), Visiting Lecturer of Faculty of Law at lvane
Javakhishvili Thilisi State University, Associate Professor at Caucasus University.

1 Article 1.p., Law of Georgia on Activities of Commercial Banks, 23/02/1996.



Therefore, proper regulation of factoring is on the agenda along with the establishment of the scope
of the relevant legislation to ensure stability of the market and legal efficiency of the transactions, while
not putting undue regulatory burden on the industry.

Thus, it is desirable to encourage the development of factoring services by guaranteeing stability and
legitimacy of the industry (ensuring that market players are well-established commercial entities capable
of meeting certain regulatory requirements) as well as by raising legal certainty of factoring transactions.

According to international experience, the legal framework for factoring lies in the combination of
the following three key elements: (i) the legal rules governing commercial contracts and assignment of
receivables; (ii) the legal act establishing a regulatory framework and regulatory body with a mandate to
regulate or supervise factoring; and (iii) the tax code and accounting rules and their application to factoring
transactions and companies.2

2. Overview of Factoring Market in Georgia and the Advantages of Factoring

As Georgian law does not properly define and regulate factoring, there is no surprise that Georgian
factoring market is currently underdeveloped and respective services are offered in a very limited volume.
Currently, factoring operations in Georgia are mostly conducted by commercial banks, as most
comprehensive regulation of factoring available at the moment is provided in 1996 Law of Georgia on
Activities of Commercial Banks. Factoring, without being further defined is also a type of permitted activity
for microfinance organizations pursuant to 2006 Law of Georgia on Microfinance Organizations.?
However, to the best of our knowledge, microfinance organizations in Georgia refrain from entering this
segment, which is locally an unregulated field of financial activities and largely unknown.

For conducting factoring operations, respective service providers are not required to obtain any
licenses, certifications or authorizations. Factually, the right to act in the capacity of a factor is granted to
all Georgian commercial banks and microfinance organizations by virtue of respective banking license
(applicable in relation to commercial banks) and registration with National Bank of Georgia (applicable in
relation to microfinance organizations). Other types of commercial legal entities can theoretically also
provide factoring services as such activity is not subject to specific licensing or permitting under 2004 Law
of Georgia on Licenses and Permits. However, lack of regulation excludes participation of commercial
legal entities, other than commercial banks and microfinance organizations from factoring operations.

Having conducted respective research of factoring market in Georgia, we can state that main providers
of respective services are several commercial banks. In absence of proper legal framework for factoring in
Georgia, these players of factoring market mainly rely on various sources of international regulation of
factoring such as 1988 UNIDROIT Ottawa Convention on International Factoring, UNCITRAL Legislative
Guide on Secured Transactions, other similar sources and best international practices in general.

Therefore, a brief overview of the advantages of factoring is not uninteresting to the reader.# For
example:

2 Comp.: Southeast Europe Enterprise Development, for the Establishment of Factoring Company in Bosnia and
Herzegovina, 2007, 8, <http://documents.worldbank.org/curated/en/440521468199442423/pdf/375110
ENGLISHO0linglcompany01PUBLIC1.pdf>, [28.09.2018].

3 Article 4.1.h., Law of Georgia on Microfinance Organisations, 18/07/2006.

4 Comp.: Klapper L., The Role of Factoring for Financing Small and Medium Enterprises, 2007, 6-7,
<http://siteresources.worldbank.org/INTEXPCOMNET/Resources/Klapper,_The Role_of Factoring_for_Finan
cing_Small_and_Medium_Enterprises.pdf>, [28.09.2018].
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- Speaking about general advantages of factoring, first we can emphasize facilitating access to finance
for SMEs. Factoring provides a quick boost to cash flow. This may be very valuable for businesses that are
short of working capital. If done without recourse, factoring allows cash-strapped SMEs to increase their cash
holdings and improve their balance sheets without taking on additional debt;

- Furthermore, proper regulation of factoring market leads to development of this industry and the more
companies are conducting factoring transactions, the more competitive applicable service fees/ prices become;

- Factoring also assists smoother cash flow and financial planning. It is noteworthy that some customers
may respect factors and pay more quickly;

- Factors may give useful information for businesses about the credit standing of their customers and
can further help them to negotiate better terms with suppliers;

- It is believed that factors can prove an excellent strategic — as well as financial — resource when
planning business growth;

- Businesses would be protected from bad debts if they choose non-recourse factoring;

- Generally, the cash is released as soon as orders are invoiced, and such cash is available for capital
investment and funding of next orders; and

- Factors will credit check the customers of applicable entrepreneurs and can help them trade with
better quality customers.

3. Factoring Operations

In general, a factoring relationship is based on a contract between a client (supplier) and a factoring
company. The contract usually starts with a preamble which defines the scope of the contract, its objectives
and goals. This is followed by the main body of the agreement, which specifies the client’s duty to offer
(deliver) claims arising from supply (purchase, service) contracts, to the factor and the factor’s duty to buy
these claims (and conditions to be fulfilled in order for that obligation to arise).> In this context, terms of
payment, provisions on interest, allocation of risk (with or without recourse), services to be provided by the
factor (maintenance of accounts, insurance, provision of information, etc.) and bank accounts involved in
the transaction are particularly specific. At the end of the contract, there are provisions on the obligation to
provide information, negative pledge clauses, and terms of agreement, contractual penalties, notices and
jurisdiction in the case of dispute (usually arbitration).

Once the contract is signed, a typical factoring cycle consists of the following steps:6

(1) The client sells goods or provides services to the customer in the ordinary course of business;

(2) The client invoices the customer and sends a copy of the invoice to the factor, who then takes
over sales ledger administration;

(3) The factor applies credit control procedures. Once satisfied, it advances funds to the company
at a discount (usually around 80% of gross invoice value);

(4) The factor collects the debt from the customer when it is due; and

> Orheian O. M., The Advantages of Using Factoring, as Financing Technique on International Transactions
Market, The Annals of “Dimitrie Cantemir” Christian University, Economy, Commerce and Tourism Series, Vol.
9, 2012, 105-106.

6 Bakker M. H. R., Klapper L., Udell G. F., Financing Small and Medium-size Enterprises with Factoring: Global
Growth in Factoring — and Its Potential in Eastern Europe, Warsaw, 2004, 6.



(5) Once monies are received from the customer, the factor deducts an amount equal to the funds
advanced to the company, the interest accrued on the daily outstanding balance of those funds and retains
its fees. The balance is released to the client.

There are typically two costs involved,” viz., a service charge expressed as a percentage of sales
factored, and an interest charge for the cash advances. The service charge (commission), covering sales
ledger management and collections services, usually ranges up to 3.0% of turnover. The primary
considerations in determining the service charge are annual turnover, number of invoices and number of
customers. The interest charges calculated on the daily usage of funds are typically comparable to secured
bank overdraft rates.

4. International Standards for Factoring Services

In light of the 2013 Association Agreement between the EU and Georgia which, among other topics,
implies harmonization of local legislation with EU standards, regulation of factoring at EU level could have
been a major source for introducing new legislation in Georgia. However, since the factoring sector is not
regulated by the EU, there is no comprehensive established definition of factoring at the EU level. Factoring
is only mentioned as a service in several directives regulating credit and other financial institutions (e.g.
EEC Directive 89/646 on the annual accounts and consolidated accounts of banks, etc.).8

The 1988 UNIDROIT Ottawa Convention on International Factoring (currently in force in nine
countries) defines a factoring contract as a contract concluded between one party (the supplier) and another
party (the factor) pursuant to which: (a) the supplier may assign to the factor receivables arising from
contracts of sale of goods; and (b) the factor performs at least two of the following functions: (1) finance
for the supplier; (2) maintenance of accounts (ledgering) relating to the receivables; (3) collection of
receivables; and (4) protection against default in payment by debtors.®

Examples of legal definitions of factoring can be found in the national legislation of several European
countries as well. For example, the German Banking Act (Kreditwesengesetz) defines factoring as the
continuing acquisition of receivables on the basis of master agreements, with or without recourse,® while
the Latvian Commercial Code defines factoring as a contract under which one contracting party undertakes
an obligation to acquire receivables of a client against a third person (debtor) as well as to fulfil other
commitments specified in the factoring contract to another contracting party for the agreed remuneration.!!

In the absence of universal legal definitions, an analysis of general terms and conditions of factoring
contracts used by factoring companies around the world indicates that factoring is a complex partnership

7 Tatge D. B., Tatge J. B., Fundamentals of Factoring, Journal Practical Law, September, 2012, 65.

8 EU Second Council Directive 89/646/EEC on the coordination of laws, regulations and administrative provisions
relating to the taking up and pursuit of the business of credit institutions and amending Directive 77/780/EEC,
15/12/1989.

°  Chapter 2, UNIDROIT Convention on International Factoring, Ottawa, 28/05/1988.

1081, Punkt 1a, Nummer 9, Gesetz ueber das Kreditwesen (Kreditwesengesetz), 09/09/1998,
<https://www.bundesbank.de/Redaktion/DE/Downloads/Aufgaben/Bankenaufsicht/Gesetze Verordnungen_Ric
htlinien/gesetz_ueber_das_kreditwesen _kwqg.pdf? _blob=publicationFile>, [28.09.2018].

11 Sec. 468, Commercial Code of Latvia, 04/05/2000.



https://www.bundesbank.de/Redaktion/DE/Downloads/Aufgaben/Bankenaufsicht/Gesetze_Verordnungen_Richtlinien/gesetz_ueber_das_kreditwesen_kwg.pdf?__blob=publicationFile
https://www.bundesbank.de/Redaktion/DE/Downloads/Aufgaben/Bankenaufsicht/Gesetze_Verordnungen_Richtlinien/gesetz_ueber_das_kreditwesen_kwg.pdf?__blob=publicationFile

agreement, covering a range of business services, commission fees, assignments and loan assumptions,
customer research, accounting, billing and collections.!2

From these various sources, it can be concluded that the core of factoring is a contractual relationship
involving (a) a Supplier of goods and services, and (b) a factor to which the supplier sells (assigns) existing
or future receivables arising from contracts of sale of goods or services made between the supplier and its
customers (the Debtors), who are duly notified of the factoring contract.

The factor usually performs at least two of the following functions:

1) Provides finance for the supplier, including advance payments, through the purchase (transfer,
assignment) of the receivables;

2) Maintenance of accounts (ledgering) related to the receivables;

3) Collection of the receivables; and

4) Provides protection against default in payment by debtors due to the debtors’ inability to pay.!3

5. Elements of Factoring

A factoring transaction implies several key elements which should be considered in the process of
defining this financial service. Specification of the type of factoring, determination of whether the transfer
of receivables represents a sale of receivables or a security agreement, implications of transfer of future
receivables, defining the scope of factoring as well as distinguishing between factoring and non-factoring
forms of receivables finance can be regarded as such key elements.

5.1. Types of Factoring

Various forms of factoring may arise when some, but not all, of the previously mentioned four
functions are provided. The industry has developed various types of factoring contracts and these are
commonly grouped together on the basis of three criteria: transfer of risk, places of business of the
concerned parties and whether the debtor is notified.

Hence, according to those criteria, factoring transactions can be classified as:

1) Non-recourse and recourse factoring;

2) Domestic and international factoring; and

3) Disclosed (notified) and silent factoring.

In addition, current practices include an additional type of factoring in which the factor’s client is the
debtor and not the supplier creditor. This model of factoring is referred to as reverse factoring.!4

5.1.1. Non-Recourse and Recourse Factoring

2Comp.: Klapper L., The Role of Factoring for Financing Small and Medium Enterprises, 2007, 5,
<http://siteresources.worldbank.org/INTEXPCOMNET/Resources/Klapper,_The Role_of Factoring_for_Finan
cing_Small_and Medium_Enterprises.pdf>, [28.09.2018].

13 Comp.: Institute of Chartered Accountants in England and Wales, The Finance Function: A Framework for
Analysis, 2011, 41, <https://charteredaccountantsworldwide.com/wp-content/uploads/2016/09/Developing-
effective-finance-functions-for-the-unique-contexts-within-which-they-operate.pdf>, [28.09.2018].

14 Regenbogen I., Reverse Factoring — Funding the Un-Fundable, Romanian Review of Private Law, Vol. 2, 2017,
115.
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In non-recourse factoring, the lender not only assumes title to the accounts, but also assumes most of
the default risk because the factor does not have recourse against the supplier if the accounts default. The
factor may choose to pass on the credit risk by taking out credit insurance against non-payment of the debts.
This type of factoring is also sometimes referred to as real, complete or standard factoring.s

Under recourse factoring, the factor has a claim against the seller for any account payment deficiency.
Therefore, losses occur only if the underlying accounts default and the seller cannot make up the
deficiency.'¢

5.1.2. Domestic and International (Export) Factoring

A major difference between domestic and international factoring is that domestic factoring involves
parties which operate in a single legal system and use local currency, while the parties to international
factoring operate in more than one legal system and in foreign currencies.

International (export) factoring covers the exporter’s accounts receivable arising from cross-border
deliveries of goods or services. International factoring can be organized through a two-factor system or as
direct (import and export) factoring.!”

Under the two-factor system, one company acts as the export factor — dealing with financing, credit
management, sales ledger accounting, or a combination of these services — in the supplier's country. A second
company, the import factor, handles credit cover and collection in the buyer's territory. Thus, functions and
risks are divided between the import factor and the export factor. The main goal of this model is to use local
credit and collection knowledge and to limit administrative costs. Factors usually establish cross-border
business relationships through memberships in international factoring groups, which enable them to work
effectively together in offering a total service to the end-user.

In the case of direct factoring, the accounts receivable are assigned to a factor located either in the
export or import country. A problem with direct export factoring is that the factor in the exporting country
can be faced with significant difficulties with the credit function (verification of solvency) and collection
of claims, as the factor may lack local information and expertise. Import factoring, in which the receivables
are assigned to the factor in the import country, is a more straightforward option than export factoring.
However, if the client is operating in many countries simultaneously, this model could raise overall costs
of transactions as the client needs to find suitable factors in each import country. Therefore, the two-factor
system, in which the client enters into a single relationship with the home factor, may be a more convenient
option.

5.1.3. Disclosed (Notified) and Silent Factoring
Factoring can be defined as disclosed or silent, depending on whether the debtor is informed about

the assignment of the claim. Some experts consider this theoretical division to be obsolete, as most
jurisdictions require a notice to be sent to the debtor, either to validate the assignment, or at least to make

15 Comp.: Allegiant Business Finance, Factoring Guide, 2016, 3, <https://www.allegiantl.com/wp-con-
tent/uploads/2016/09/FactoringGuide.pdf>, [28.09.2018].

16 Comp.: lvanovic S., Baresa S., Bogdan S., Factoring: Alternative Model of Financing, UTMS Journal of
Economics, Ne 2(2), 2011, 193.

17 RAI University, Factoring — Theoretical Framework, 2011, 90, <http://psnacet.edu.in/courses/MBA/Fi-
nancial%20services/5.pdf>, [28.09.2018].
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it opposable to the debtor (obliging the debtor to pay the factor).'® Therefore, silent factoring has practical
use only if both the credit and collection functions are left with the client, in which case, we then have in
fact an invoice discounting type of transaction. This form of financing is very popular in the United
Kingdom, especially with larger companies that can afford the staff and information systems to efficiently
manage and collect outstanding invoices.?®

5.1.4. Reverse Factoring

Instead of entering into a contract with the supplier (creditor) as in a usual factoring agreement, under
the reverse factoring scheme, the client of the factoring company is the buyer (debtor). This type of factoring
product is also known as confirming (e.g. Spain) and sometimes as supply chain finance.2 Eligible clients
are usually large companies with strong market presence and many suppliers (e.g. large retailers). Instead
of the assignment of receivables, the underlying legal relationship in reverse factoring is essentially
assumption of the client’s debt and subrogation of the supplier’s claim by the factoring company.?!

One of the advantages for clients in reverse factoring is in the possibility of decreasing administrative
and processing costs by effectively outsourcing the payment department, i.e., the buyer makes one payment
to a factor rather than to multiple suppliers. In addition, by providing suppliers with timely working capital
financing, buyers can also improve their reputations and relationships with suppliers and still keep their
working capital cycle based on deferred payments.

Essential to any reverse factoring scheme is the buyer’s acceptance of the payment obligation and
therefore close co-operation with the buyer. In this respect, an enforceable agreement is mandatory.
Factoring companies and buyers usually enter into a mid to long-term framework agreement, setting the
terms and conditions for the acceptance and advance payment of the buyer’s accounts payable.

5.2. Sale of Receivables

In discussions on the legal nature of the transfer of receivables in a factoring agreement, much
attention has been paid to whether the transfer in recourse factoring represents a sale of receivables from
the client to the factor company or a security assignment.

Currently, there are three prevailing theories: purchase-contractual theory, commission-contractual
theory and loan-contractual theory.22 Special attention has to be given to the loan—contractual theory, due
to the possible consequences of its application on recourse factoring. This theory essentially defines
recourse factoring as a secured loan transaction (by security assignment), with the collateral being

18 Comp.: Farrenkopf M., Corporate Finance Instrument: Single-Factoring and Sales of Defaulted Accounts (at the
example of car dealers and repair service in Germany), Saimaa University of Applied Sciences, South Korea,
2014, 20.

19 |bid.

20 Kouvelis P., Dong L., Turcic D., Supply Chain Finance: Overview and Future Directions, Supply Chain Finance,
Kouvelis P., Dong L., Turcic D. (eds.), US, 2017, 3.

2L Comp.: Klapper L., The Role of “Reverse Factoring” in Supplier Financing of Small and Medium Sized
Enterprises, 2004, 9-10, <https://www.factoring-mittelstand.de/19 experinces.pdf>, [28.09.2018].

2 Comp.: Kettering K. C., True Sale of Receivables: A Purposive Analysis, 2009, 514-515,
<https://www.researchgate.net/publication/228220314 True Sale_of Receivables A Purposive Analysis>,[28
.09.2018].
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transferred accounts receivable. Apart from the risk of making such transactions void if requirements for
establishing collateral were not met (e.g. registration), such an interpretation may create additional risks as
factored receivables may become part of the bankruptcy estate of the debtor in the case of insolvency. This
question is especially relevant in those jurisdictions where inefficient bankruptcy regulations or priority
rights of groups of preferential creditors in insolvency proceedings might dilute the value of the security
over the accounts receivable.

Considering potential consequences of the application of such a definition, special attention has to
be paid to a clear definition of the nature of the transfer of receivables when legislating factoring.

5.3. Transfer of Future Receivables

Future receivables are a potentially important source of factoring and should be included in any
definition of factoring. When a commercial relationship is stable, the future cash flow from product delivery
may be considered reliable, so a supplier may wish to factor these future receivables and a factor may wish
to purchase these receivables. This is a common practice, which increases the flexibility of factoring as a
financing instrument.z

5.4. Scope of Factoring

The scope of factoring is usually limited to commercial/trade receivables and does not include
consumer receivables (contracts for the sale of goods and services bought by individuals primarily for
personal, family or household use). However, by some definitions, receivables arising from consumer
services, such as utility or telephone bills, can be factored. In the United States, there are no restrictions, and
receivables for any goods or services, regardless of the type of debtor, can be factored.2* In some countries, a
governmental or publicly-owned entity may not be a debtor in a factoring transaction.

Itis also advisable to limit factoring services to the purchase of accounts receivable originating from
trade to make sure that the developing industry stays focused on trade finance. Otherwise, there is a risk of
the industry being misunderstood by its users (SMEs) and commingling with other types of financing
usually not considered factoring, e.g., investing in non-performing loans (the NPL). This can have negative
consequences for the reputation of the factoring industry that is usually misunderstood as a collection
service or NPL management, which keeps SMEs away. This is usually done by defining receivables eligible
for factoring as receivables which are still not due and payable (or exceptionally if already due, then to
refinance them for a maximum one year) and which arise from sale of products and provision of services.
In case this would be necessary in a particular jurisdiction, a law could provide more detailed description
of what is considered trade and service provision, as well as to explicitly exclude NPLs.

5.5. Non-Factoring Forms of Receivables Finance

B Comp.: Akseli O., Turkish Law and UNCITRAL's Work on the Assignment of Receivables with a Special

Reference to the Assignment of Future Receivables, Law and Financial Markets Review, Vol. 1, Issue 1, 2007,
47.

24 Comp.: Tatge D. B., Flaxman D., Tatge J. B., American Factoring Law, American Bankruptcy Institute, 2009,
44-46, <https://www.bna.com/uploadedfiles/abi_journal_review.pdf>, [28.09.2018].
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Factoring is one, but not the only, form of receivables financing. There are other forms of receivables
financing that should not be confused with factoring. These include:

(1) Forfeiting, which involves the purchase or discounting of documentary receivables (promissory
notes, for example) without recourse to the party from whom the receivables are purchased. Forfaiting
involves financial rather than commercial transactions, and does not have the same collection properties,
so it is not typically an activity of factoring companies. The terms factoring and forfaiting have been
frequently confused. Factoring is suitable for financing several different smaller claims for consumer goods
with credit terms up to 360 days, whereas forfaiting is used to finance capital goods exports with credit
terms between a few months and seven years. It is noteworthy that 1996 Law of Georgia on Activities of
Commercial Banks duly (although superficially) defines forfaiting separately from factoring;?

(2) Refinancing, which involves the assignment of receivables against some form of bank or other
credit granted to the assignor;

(3) Securitization, which can involve issuance of securities backed by commercial receivables of
various types, which are purchased by the securitization company (the issuer of the securities) from the
commercial entity which originated the receivables; and

(4) Project finance, which involves loans to project contractors which are secured by future revenues
generated by the project.

6. Currents Status of Factoring in Georgia

The most significant provisions of Georgian law in relation to factoring are provided in 1996 Law of
Georgia on Activities of Commercial Banks, which broadly defines factoring as a trade finance and
commission transaction relating to crediting of a client's working capital and encompassing the collection
of the client's receivables as well as the credit and currency risk guarantees. The law does not define
different permutations of factoring services. In particular, pursuant to Article 20 of 1996 Law of Georgia
on Activities of Commercial Banks, such credit institutions may, among others, conduct factoring
operations with and without the right of recourse.

Along with the banking law, factoring is mentioned in the 2006 Law on Microfinance Organizations
(and related bylaws) as one of the types of activities which might be performed by microfinance
organizations. Moreover, 2010 Georgian Tax Code considers factoring as one of the types of financial
services/instruments.2¢ Factoring is further mentioned in several less significant regulations. However, in
all applicable pieces of legislation, factoring lacks a clear and comprehensive definition. As repeatedly
stressed by representatives of Georgian legislative and executive power, commercial legal entities and
international experts, Georgian legislation would benefit from exhaustive regulation of this form of
financial service, including, but not limited to, defining specific types of factoring such as international
factoring, reverse factoring, factoring of future receivables, etc.

Regulation of factoring market would increase legal certainty and support factoring service providers
with developing new factoring products.

3 Article 1.s., Law of Georgia on Activities of Commercial Banks, 23/02/1996.
% Article 15.2.c., Tax Code of Georgia, 12/10/2010.



7. Proposal of Definition
7.1. Essence of Factoring

Based on international experience, it is desirable that factoring is defined as a legal transaction of
purchase of existing or future short-term, non-matured receivables (with payment period up to 360 days)
arising from a contract on the sale of goods or provision of services and conducted on repetitive basis.

At the same time, reverse factoring might be defined as a special type of factoring based on a three-
part contractual relationship between factor, client (debtor) and supplier (creditor), whereby the factor
assumes existing or future short-term non-matured payables arising from a contract on the sale of goods or
provision of services between the client and supplier, and undertakes to pay the assumed debt on call from
the creditor for consideration (discount and factoring fee) before its maturity, being reimbursed the full
value of the assumed debt by the client on maturity of the assumed debt.

7.2. Subject of Factoring

Pursuant to well established concepts of international financial law, subjects of factoring may be any
existing or future, entire or partial, matured or non-matured short-term receivable arising from a contract
on a sale of goods or provision of services.” A future receivable may be subject to factoring. A future
receivable shall be deemed to be sufficiently defined if the factoring contract indicates the debtor under
such receivable.

In addition to purchasing receivables, the factoring company may undertake to perform the following
services:

1) Keeping records of and ledgering transferred receivables;

2) Collecting receivables; and

3) Assuming the risk of collecting transferred receivables.

7.3. Types of Factoring

Based on the location where a receivable is collected, factoring may be domestic or international.
Based on the obligation to undertake the risk of collecting a receivable (del credere function) factoring can
be with or without recourse.

(1) Domestic Factoring

It is recommendable to define domestic factoring in Georgia as factoring, the object of which is the
transfer of receivables arising through the sale of goods or provision of services between domestic legal or
natural entities.

(2) International Factoring

Desirable definition of international factoring would imply factoring, the object of which is the
transfer of receivables arising through foreign trade in goods or services. International factoring may
involve a one-factor system, in which the factor undertakes to collect, through its own agency, a receivable

27 Comp.: EU Federation for Factoring and Commercial Fianance, Factoring and Commercial Finance: An
Introduction, 2017, 3, <https://www.intermarket.at/content/dam/at/intermarket/common/files/intro% 20to%
20factoring.pdf>, [28.09.2018].
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from a debtor domiciled abroad; or a two-factor system, in which the factor transfers a receivable or assumes
a debt from another factor domiciled abroad in accordance with the terms and conditions of the factoring
contract and the factoring law.

(3) Non-Recourse Factoring

Factoring without recourse shall entail the factor assuming the risk of collecting a receivable
(including insolvency, bankruptcy and liquidation risk). The client shall be liable to the factor for the
existence of a receivable; however, he/she shall not be responsible for the success of the collection (credit
worthiness).

(4) Recourse Factoring

Under factoring with recourse, the factoring client (assignor) shall jointly and severally guarantee the
successful collection of the transferred receivable. Where factoring with recourse has been provided for in
the factoring agreement, the factoring client (assignor) shall be liable to the factor for the existence of a
receivable, and for the collectability of a receivable as of the date the receivable becomes due.

Where the factor has exercised recourse, the factor may require that the client refund the advance
payment increased by the amount of contractual interest, fees and expenses. Recourse factoring should not
be characterized as a secured transaction. It is a form of title finance and should be treated as such. In
contrast to collateralized loans, in a factoring transaction, the transfer of the receivable is the purpose of the
transaction and not a guaranty for debt repayment. It is the value (solvency) of the transferred receivable
that is guaranteed by the general right of recourse (claim) against the factoring client. In order to avoid
negative implications of potential re-characterization of factoring with recourse into secured transaction
(such as nullity, onerous enforcement restrictions, bankruptcy freezes, conflicts with negative pledge
clauses, etc.), it is important that a clear and straightforward definition of the common types of factoring be
included in national legislation.

(5) Bills of Exchange Discounting

The factor can engage in the practice of discounting of bills of exchange as long as the bill of
exchange originates (represents a receivable) from the underlying transaction of sale of goods or provision
of services. For regulating factoring in Georgia, discounting of such bills of exchange should be considered
as purchasing the underlying receivables.

8. Factoring Legal Framework

Factoring has developed in a variety of legal and regulatory settings specific to the individual country
in which factoring services are provided. However, factoring is almost universally understood as a
combination of three contractual relationships: 1) framework agreements (setting conditions for
assignments, services to be provided, fees, etc.); 2) contract on sale (or sometimes seen as a commission
contract or even a loan); and 3) assignment of receivables (as a discharge of sale or provision of security
for the loan).

The assignment of receivables lies at the heart of every factoring operation, and all European
jurisdictions have more or less detailed laws regulating this practice. There are differences in the approach
to assignment of rights (formal steps, opposability to a third party, assignment of future rights, etc.), but
despite those differences it is safe to say that receivables can be more or less effectively assigned throughout
Europe.

When analyzing the legal environment for factoring, special attention should be paid to the provisions
regulating the form of the factoring agreement, assignability (and legal characterization of assignment) of



accounts receivable; notification requirements, assignment of future receivables, contractual prohibitions
on assignments, and third-party rights affecting factoring.

8.1. Factoring Contract

A factoring contract between a factoring firm and a client is a framework agreement regulating all
aspects of the factoring relationship (e.g. type of factoring, recourse rights, provision of additional services,
present and future assignments, etc.). It is the basis for provision of factoring services. It is structured as a
revolving factoring facility (under which numerous individual accounts receivable are factored).z In
practice, almost all factoring is performed on the basis of written factoring agreements.

8.2. Assignment
8.2.1. Assignment Form and Requirement of Notification

While a factoring agreement is a framework contract regulating all aspects of a factoring relationship
between the factoring company and its client, assignment is the method by which transfer of receivables from
a client to a factoring company is achieved.

European practice varies regarding the prescribed form of individual assignments.?? Whereas in some
countries such as Greece, Latvia and Portugal, the law requires assignments to be made in writing, assignment
agreements in countries such as Malta and Sweden are not required to be in a specific form.3° An informal
approach to assignment is preferred, since a written form could increase the risk of assignments performed by
electronic means.

In some jurisdictions (e.g. Norway and Czech Republic) notification of the debtor of the assignment is
a legal requirement for the validity of assignment.3! Factoring companies in other countries (e.g. Great Britain,
Poland and Portugal) need to notify the debtor not to make the assignment legally valid, but only to ensure
that the debtor can discharge the debt by paying the factoring company only.

Notification should not be mandatory for the validity of the assignment. Such approach fully
corresponds to respective provisions of Georgian Civil Code regulating assignment of claim.32 This allows
companies to offer the service of silent factoring and reduces the risk of procedural errors during assignment.
Furthermore, the law should support the validity of general notification that would include the assignment of
future receivables (thus avoiding the need to notify each assignment specifically).

8.2.2. Assignment of Future Receivables

The possibility of assigning future receivables is an important feature for the factoring industry, as
this enables establishment of long-term factoring relationships and may protect a factors’ priority in case

28 Comp.: Dogaru D. -M., Bratiloveanu I., Factoring Contract — Short Term Financing Technique, 2016, 29,
<http://cis01.central.ucv.ro/revistadestiintepolitice/files/numarul52 2016/3.pdf>, [28.09.2018].

2 Comp.: Milenkovic-Kerkovica T., Dencic-Mihajlov K., Factoring in the Changing Environment: Legal and
Financial Aspects, Procedia — Social and Behavioral Sciences, Ne 44, 2011, 433.

30 1bid, 434.

31 Comp.: European Bank for Reconstruction and Development, Factoring Survey in EBRD's Countries of
Operation, 2018, iv, <https://www.ebrd.com/documents/ogc/factoring-survey.pdf>, [28.09.2018].

32 Article 199, Civil Code of Georgia, 26/06/1997.
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of competing claims. The majority of European countries allow for the possibility of assigning future
claims. It is usually required that receivables and/or the debtor are determined or specified with sufficient
precision for a future assignment to be valid.

For example, in Austria, a necessary requirement for the validity is the concretization and
individualization of the claim.3® This requirement is met, if, for example, all receivables arising in the
business of the assignor are assigned. Whether the prospective debtor is known is not relevant as far as
determination is possible. While the actual assignment cannot happen before the receivable is in legal
existence, the framework agreement on the assignment can be made in advance. Whenever these
receivables come into existence, they are automatically assigned to the assignee without a requirement for
any further actions. Similar regulations can be found for example in Spain or Germany but with an
additional requirement of identification of the future debtor.3

8.2.3. Ban on Assignment by Virtue of a Contract

Contracts between small businesses acting as suppliers to large companies that dominate the market
usually contain provisions prohibiting the assignment of receivables to third parties. This, in combination with
long payment terms, may put such suppliers in a disadvantageous position, making it impossible for them to
seek working capital from financial markets based on their accounts receivable.

There is no clear solution to this situation, as this is a typical example of conflict of legitimate interests.
Should legislation governing factoring restrict freedom of contract by making it possible for receivables to be
assigned even where contracts do not allow it? Is such an approach justified, and, if so, should it be governed
by factoring legislation? Might it not be more appropriate to regulate this field through laws on competition?

Avrticle 6 of the 1988 UNIDROIT Ottawa Convention on International Factoring stipulates that the
assignment of a receivable by the supplier to the factor shall be effective, notwithstanding any agreement
between the supplier and the debtor prohibiting such assignment. However, such assignment shall not be
effective against the debtor when, at the time of conclusion of the contract of sale of goods, it has its place of
business in a contracting state which has made a declaration under Article 18 of this convention.

1988 UNIDROIT Ottawa Convention on International Factoring, therefore, stipulates that any
prohibition of assignment of receivables is to be deemed null and void, but nevertheless provides for
possible exceptions to this rule. It should, however, be borne in mind that the convention deals with
international factoring, which entails cross-border assignment of receivables and differing legal systems
and powers. It reflects its own specific logic and rationale as well, especially regarding reducing information
asymmetry, harmonizing legal rules and reducing regulatory risk.

In many European jurisdictions, contractual prohibitions on assignments are tolerated, possible and
legally valid. However, the effects of such contractual prohibitions on factoring vary and range from the
contractual prohibition having no effect whatsoever on the assignment and the factoring relationship (for
example, in Austria, or in Italy, where a special law on factoring renders such contractual provision
unenforceable) to the contractual prohibition rendering any assignment null and void and therefore making
factoring in such cases practically impossible (e.g. in Spain, Czech Republic or Bulgaria).

33 Comp.: Bakker M. H. R., Klapper L., Udell G. F., Financing Small and Medium-size Enterprises with Factoring:
Global Growth in Factoring — and Its Potential in Eastern Europe, Warsaw, 2004, 23.

3¢ Comp.: Milenkovic-Kerkovica T., Dencic-Mihajlov K., Factoring in the Changing Environment: Legal and
Financial Aspects, Procedia — Social and Behavioral Sciences, Ne 44, 2011, 343.



The traditional reasons for allowing contractual freedom to prohibit assignments (the ability to
control who your creditor is) are not valid in the case of factoring, since the assignees in factoring are
legitimate companies offering legitimate, internationally recognized financial services. This argument
becomes even more valid in jurisdictions where a certain level of regulation over the factoring industry
already exists.

8.2.4. Priority Rights in Assigned Receivable

The extent to which competing rights can affect the factoring company as an assignee varies. It
depends on the legal rights of a third party (e.g. conflict of several assignments over the same receivable,
pledges over the assigned receivable or purchase of money security interests) as well as on how priorities
are regulated in a particular legal system.

Rationales for determining the priority of competing claims differ among various jurisdictions, but
the solutions are usually formed around several basic principles:3

The first-in-time rule: The first party to sign a valid assignment agreement is protected, because from
that moment on the transferor has no right to assign or to pledge something that he/she no longer owns.
Therefore, any such disposition is not valid. The difficulty in this system lies in proving the date of the valid
assignment, especially if no formalities are required.

The best title rule: The first one to register, if registration of assignment is required, or the first one
to notify the debtor. The problem here is proof of perfection, i.e., who notified the debtor first.

Austria is an example of a jurisdiction that deals with priorities according to the first in time rule.
Under Austrian law, if several assignments of one receivable conflict, the first assignment in time is valid
and all further assignments will be considered void as the assignee cannot transfer more rights than it de
facto holds. Similar laws apply in Belgium, Czech Republic, Italy or Germany.36

On the other hand, in Bulgaria, the best title principle has been the basis for regulation of priorities.
The natification of the debtor is mandatory for the assignment to be opposable to the debtor and to third
parties (similar principles are applied in Ireland).?”

Romania is another example of a jurisdiction that bases the rules of priority on the best title principle.
However, Romanian authorities have taken a somewhat different and perhaps unusual approach compared
to other European jurisdictions. For the assignment to be opposable against third parties in Romania, it has
to be registered with the electronic archive of pledges. In the case of successive transfers, the assignee who
registered his/her transfer first shall have priority, no matter whether he/she knows about the existence of
other transfers.38

3 Comp.: Nishtani Y., Cross-Border Assignments of Receivables, Japan, 2017, 3-4.

3 Comp.: UK Factoring Association, International Factors Group, Receivables Finance & ABL, A Study of Legal
Environments across Europe, 2007, 23, 32, 36, 77, <http://www.abfa.org.uk/members/newsletter/EU-
LegislationReport.pdf>, [28.09.2018].

37 Comp.: The British Institute of International and Comparative Law, Study on the Question of Effectiveness of an
Assignment or Subrogation of a Claim against Parties and the Priority of the Assigned or Subrogated Claim over
a Right of another Person, 2011, 338, <http://edz.bib.uni-mannheim.de/daten/edz-k/gdj/12/report_as-

signment_en.pdf>, [28.09.2018].

3 Comp.: UK Factoring Association, International Factors Group, Receivables Finance & ABL, A Study of Legal
Environments across Europe, 2007, 104, <http://www.abfa.org.uk/members/newsletter/EU-
LegislationReport.pdf>, [28.09.2018].
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However, regardless of the principle on which priority rules are based, when examining the
conditions for performing factoring in a particular jurisdiction, one should investigate whether the system
allows for easy and certain determination and protection of priority positions of the assignees, in this case,
factoring companies.

9. Georgian Legal Framework

In absence of proper definition of factoring under Georgian law, there is no surprise that local
legislation does not regulate factoring agreement to any extent. It is proposed that the new factoring law
should not only define factoring, but also introduce a definition of the factoring contract as well as define
the parties and their duties and rights.

Taking into account the legal realities in Georgia, it is recommendable that factoring can be provided
only on the basis of a written factoring agreement, in the following manner: Under a factoring agreement,
the factor undertakes to purchase existing or future short-term non-matured receivables (up to 360 days)
arising from a contract on the sale of goods or provision of services.

Parties to the factoring agreement are the factor (a credit institution in accordance with applicable
laws and a factoring company providing factoring services), the client (a legal entity or individual selling
accounts receivable) and the debtor (of sold accounts receivable).

A factoring agreement shall contain, in particular, information on the parties to the agreement; an
indication of the type of factoring to be conducted, grounds for and information about the receivable that is
the subject of the agreement, the amount and manner of calculating the factoring fee, the interest rate and
other potential expenses.

10. Assignment of Claims

Transfer of receivables as execution of sale for the purposes of performing factoring is regulated by
the provisions of the law regulating assignment (cession) of claims. According to Georgian Civil Code, the
assignment of a claim is effected by a contract concluded between the creditor and a third party.® The
contract does not have to be in a specific form, unless specifically requested by the assignee. Until the
debtor is notified of the assignment of the claim, he/she is entitled to pay to the assignor. If the assignor has
agreed on the assignment of one and the same claim with a number of persons, then the person with whom
the assignor entered into relations first shall be entitled to the claim. If this cannot be determined, then
priority shall be given to the person notified to the debtor earlier. The assignor is obligated to hand over all
documents in his/her possession with respect to the claims and rights, as well as all information that is
required for use of these claims and rights, to the assignee.

Since there is no specific requirement for the written form of assignment, receivables can be validly
assigned using electronic data exchange messages. Electronic signature is regulated, but it is not widely
used in Georgian practice. Registration is not required for the validity of assignment and no stamp duty
applies.

Analysis of Georgian legislation makes clear that contractual prohibition against assignment of
receivables is permitted. A breach of such provision deems the assignment invalid.

3 Article 199, Civil Code of Georgia, 26/06/1997.



There are no specific provisions on the assignment of future debt. However, it is considered that,
from the perspective of contract law, there is no obstacle to assigning future debts as long as the debt is
identifiable (the debtor has to be known, as does the relationship out of which the debt will arise).
Confirming and reinforcing future assignments and general notices on future assignment might be a
welcome change to the factoring services industry.

Provisions confirming this possibility and allowing for general notification of future assignments
would be welcome. The assignment of receivables may be contractually prohibited and an assignment in
contradiction with such a term would be effective towards the debtor. Parties should be free to agree on the
recourse right of the assignee (factor) against the assignor (client).

There are no special provisions on electronic factoring. However, due to lack of requirements for the
form of assignments, there should be no obstacles to electronic assignments. Introduction of certain lex
specialis provisions, which would improve the legal stability of factoring operations and support the
development of factoring services, would be useful for Georgian law. These are, in particular, provisions
on prohibition of assignments, definition of future accounts receivable, general notice on future assignments
and recourse right in the case of recourse factoring. Hence, it seems desirable to adopt the following
regulations:

» The client shall at all times guarantee that any and all receivables sold are free of pledges,
contestations, burdens and other rights of third parties and that such receivables may not be contested on
any grounds, even when not explicitly agreed. Where any receivables sold are the subject of a pledge or
objection by the debtor or other right of any third party, or if such receivables have been contested in any
manner by the debtor or any third party, the factor shall have recourse against the assignor for such
receivables, regardless of whether factoring with recourse or without recourse has been agreed on;

* Notice of the assignment of receivables may be given with respect to all receivables covered in a
factoring agreement, regardless of whether they actually exist at the time the agreement was entered into;

» A future receivable may be subject to factoring. A future receivable shall be deemed to be
sufficiently defined if the factoring contract indicates the debtor under such receivable; and

* Where the assignment of a receivable is prohibited under a contract between the client and the
debtor, or the general terms and conditions of the debtor, such prohibition shall not have legal effect on the
assignment of such receivables to entities permitted to provide factoring services.

11. Regulatory Framework

From the standpoint of public policy, three basic criteria are generally used to determine whether
financial institutions should be subject to prudential regulation (licensing, supervision, reporting and capital
adequacy requirements).*

One of these criteria is whether the type of institution is a significant repository of savings of the
public, such that the failure of this type of institution could cause a significant shock to general financial
stability. A second consideration is whether the type of institution is a direct participant in the clearing and
settlement of payments, such that the failure of a significant participant could disrupt the payments system.

4 Comp.: Llewellyn D. T., Institutional Structure of Financial Regulation and Supervision: the Basic Issues,
Washington DC, 2006, 5.



The third consideration is whether the type of institution is a source of credit with macroeconomic
significance to the general economy.

If the type of institution does not accept deposits from the public, extends only modest amounts of
credit, and is not a direct participant in the clearing and settlement of payments, (e.g. financial leasing and
factoring companies), then there is dramatically less justification for subjecting such institutions to capital
adequacy requirements and strict regulation in general.

The factoring community opposes strict regulation in general and the application of the Basel capital
adequacy principles in particular. It is believed that the Basel framework does not properly consider the
low risk level of factoring activities (as noted by the International Chamber of Commerce, European
Banking Federation and Swedish Banker’s Association).#® On the other hand, it is recognized that an
appropriate level of supervision may add more legitimacy, respect and harmonization to the industry.
Current practices across Europe vary from a liberalized approach to relatively strict regulation.

12. Examples of Regulation
12.1. Unregulated

The United Kingdom represents an example of an unregulated factoring industry.# In the UK, each
factoring company operates according to its corporate governance rules, contractual relationships and the
Code of Business Practice, a framework developed by The Asset Based Finance Association (whose 40
members represent about 95% of the UK and Irish market). The only supervision exerted over factoring
companies is conducted by the FSA under Anti-Money Laundering Laws. Other examples of unregulated
countries include Ireland, Belgium, the Netherlands, Poland, Slovakia, Switzerland, Russia, the Czech
Republic, Lithuania, Luxemburg, Denmark, Estonia, Latvia, Slovenia, and Cyprus.#

12.2. Types of Regulation
12.2.1. Regulation without Capital Adequacy Requirements

Factoring in Germany is considered a regulated financial service subject to the German Banking Act
(Kreditwesengesetz). The reported rationale behind the decision to regulate the industry was the growing
importance of factoring in Germany, especially for SME financing.#* There were worries that missteps based
on unsound management could cause significant damage, not only to the clients of the relevant company, but
also to the industry as a whole. This danger was thought to be sufficient enough to put factoring companies
under limited supervision. As a consequence, anyone who intends to provide factoring services in Germany
is required to apply to the regulating agency (Federal Financial Supervisory Authority — BaFin) for a license.
In addition, management has to be approved, qualified participating interests have to be reported, and evidence

4 Comp.: European Bank for Reconstruction and Development, Factoring Survey in EBRD's Countries of
Operation, 2018, iii, <https://www.ebrd.com/documents/ogc/factoring-survey.pdf>, [28.09.2018].

2 lbid.

4 Comp.: Llewellyn D. T., Intitutional Structure of Financial Regulation and Supervision: the Basic Issues,
Washington DC, 2006, 36-39.

4 Comp.: European Bank for Reconstruction and Development, Factoring Survey in EBRD's Countries of
Operation, 2018, iii, <https://www.ebrd.com/documents/ogc/factoring-survey.pdf>, [28.09.2018].



https://www.ebrd.com/documents/ogc/factoring-survey.pdf
https://www.ebrd.com/documents/ogc/factoring-survey.pdf

of the suitability of shareholders to hold qualified participating interests needs to be provided. There are also
some internal organizational requirements, in particular with respect to risk management and outsourcing of
activities. Obligations to submit annual accounts, management reports and auditor’s reports on a regular basis
have also been introduced.

However, capital adequacy requirements were not introduced in Germany. With respect to
international factoring services provided in Germany, a license is not required if the relevant entity qualifies
as a credit institution as defined by the European Banking Directive 2006/48/EC and has its seat in the
European Economic Area. For all other companies wishing to provide factoring services, a German
financial services license is required. Romania, Norway and Turkey are also examples of countries where
some regulation has been imposed but no capital adequacy rules exist.#

12.2.2. Regulation with Mitigated Capital Adequacy Requirements

Italy and Spain have aligned their regulation of factoring companies with Basel capital adequacy
requirements with some relaxations in specific areas, in particular with respect to the capital adequacy
requirement.* In Italy, companies are subject to capital adequacy rules arising from EU capital requirement
directives and prudential risk-based supervision of the Bank of Italy. Supervision considers credit,
operational, foreign exchange (FX) and trading risk. The introduction of capital adequacy requirements
(which are lower than those for banks and weighted depending on the type of financing source) was based
on the position of the Bank of Italy that greater transparency of the risk involved in lending to the factoring
companies and their financial soundness would offer potential for growth and development of the industry.*

In Spain, factoring companies which are a part of banking groups are regulated and supervised by
the Bank of Spain. Capital adequacy ratio is somewhat relaxed for those factoring companies. Otherwise,
for the independent factors, the minimum capital adequacy ratio is same as for banks.*

12.2.3. Regulation with Full Basel Approach

Under Section 1 Paragraph 1 No. 16 of the Austrian Banking Act, the purchase of accounts receivable
arising from delivery of goods or rendering of services, assumption of the credit risk on such claims —
exempt credit insurance — and, in connection therewith, the collection of such receivables (factoring
business) is considered a banking transaction and exclusively restricted to credit institutions which must be
licensed by the Financial Market Authority (FMA) to perform such activities. Austrian credit institutions,

% Comp.: UK Factoring Association, International Factors Group, Receivables Finance & ABL, A Study of Legal
Environments across Europe, 2007, 103, 127, 130, <http://www.abfa.org.uk/members/newsletter/EU-
LegislationReport.pdf>, [28.09.2018].

46 Comp.: European Bank for Reconstruction and Development, Factoring Survey in EBRD's Countries of
Operation, 2018, iii, <https://www.ebrd.com/documents/ogc/factoring-survey.pdf>, [28.09.2018].

4 Comp.: European Bank for Reconstruction and Development, Factoring Survey in EBRD's Countries of
Operation, 2018, iii, <https://www.ebrd.com/documents/ogc/factoring-survey.pdf>, [28.09.2018].

4 Comp.: UK Factoring Association, International Factors Group, Receivables Finance & ABL, A study of Legal
Environments  across  Europe, 2007, 49, <http://www.abfa.org.uk/members/newsletter/EU-Legisla-
tionReport.pdf>, [28.09.2018].
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including factoring companies, are required to calculate capital requirements under the Basel framework in
accordance with applicable Austrian FMA regulation.®

13. Proposed Georgian Regulation

When considering regulation of factoring in Georgia, one should take into account whether there is
a need to impose the capital adequacy requirement upon factoring companies. In addition, the regulation
should define criteria for establishing factoring companies (the form of the company allowed to provide
services, control of the ownership structure, charter capital, permitted business activities and management
requirements), and set rules for supervision, reporting and ensuring that certain market conduct (consumer
protection) standards are met.

13.1. Capital Adequacy Requirements

In theory, the core argument for relaxed capital adequacy requirement in factoring is grounded on risk
mitigation. While in case of standard loan, the default occurs in case of default of the client. In recourse
factoring, both the buyer and the client should default to cause non-payment towards the factor.

Similarly, for non-recourse factoring, buyer’s default risk is in most cases mitigated by the credit
insurance provided to factor by a reliable insurer.

In addition, stability of factors is the precondition for their ability to attract financing as the major
source of financing for factors is the banking loan. Therefore, there exists a self-regulatory element in the
form of difficult access to financing for those factors, which cannot demonstrate sound financial standing.

Last, but not least, in practice, there is no commonly accepted form of capital adequacy requirement
for factoring. While no regulation of capital adequacy exists in most EU countries, those few countries
requiring relaxed capital adequacy requirements scale the requirements either based on source of factor’s
funding or based on a factor’s membership in group.

In conclusion, it is not recommended to introduce capital adequacy requirement at the moment.
However, it might be considered within the regulatory framework to allow Georgian regulator to introduce
certain requirements in this area in future. Both for the factoring market as a whole, and/or for individual
factoring companies (with increased risk identified by the regulator), it might be beneficial to empower the
regulator to issue calculation and reporting requirements on capital adequacy as well as to set up certain
obligatory capital adequacy ratios.

13.2. Factoring Companies
A major area for decision in any regulatory framework for factoring is defining the criteria for
determining who can perform factoring activities. Clear standards should be set regarding such areas as

corporate form, minimum capital, ownership criteria, scope of business and required expertise.

13.2.1. Organizational and Legal (Corporate) Form

49 Comp.: European Bank for Reconstruction and Development, Factoring Survey in EBRD's Countries of
Operation, 2018, iii, <https://www.ebrd.com/documents/ogc/factoring-survey.pdf>, [28.09.2018].
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In some countries, there are no restrictions on the type of entity that may perform factoring activities.
In others, such activities are highly restricted, for example, limited to licensed banks only. These are the
two extremes. However, in most countries, especially in those emerging markets where factoring is a new
service and is just being introduced, there is typically a set of criteria set forth in some regulatory form
which stipulates minimum capital requirements. There may also be some stipulations as to the type of
company and ownership.

The desired standard for such regulation should be to permit, even encourage, the establishment of
legitimate factoring businesses, while ensuring a level of professional expertise and adequate financial
backing to enable such businesses to function properly. If this balance is not struck, there is a risk, on one
hand, that marginal entities may promote themselves on the market as legitimate factoring companies; on
the other hand, the emergence of factoring could be stifled by overly onerous regulatory requirements which
create barriers to entry.

I believe that it would be expedient to regulate that a factoring company shall be a legal entity
registered in Georgia (entered into the Registry of Entrepreneurs and Non-Entrepreneurial (Non-
Commercial) Legal Entities maintained by National Agency of Public Registry of Ministry of Justice of
Georgia (hereinafter — “the Entreprencur’s Registry”)) and further licensed by the supervisory body. The
company should be incorporated either as a joint stock company and/or a limited liability company. The
term factoring and its derivatives in the company name may be recorded in the Entrepreneur’s Registry and
may be used in legal transactions only by a company that has obtained a license to provide factoring
services. As factoring is already a form of permitted activity for commercial banks and microfinance
organizations, these entities should be entitled to perform respective services without separate registration
or licensing.

Factoring activities should be permitted to be performed only by Georgian factoring companies,
Georgian banks, microfinance organizations and a branch of a bank registered in a third country under terms
and conditions defined in the regulations on banking operations in Georgia.

13.2.2. Supervision of Ownership

Many countries have no regulations or requirements of any kind regarding who may own a factoring
company. At the other extreme, some countries permit factoring only by licensed commercial banks. A
relatively restrictive set of ownership criteria limits shareholding in factoring companies to licensed banks
and non-bank financial institutions or to factoring companies owned by such entities.

To permit development of factoring, this sector should be open to the participation of any investor
who is able to meet certain general requirements (e.g. no bankruptcy records, money laundering or other
criminal convictions, etc.). In order to allow for efficient supervision, introducing a requirement for prior
approval of acquisition of a qualifying stake (10% of the voting rights or of the capital stock) in factoring
companies (such approach is applicable in relation to commercial banks in Georgia) is recommended. In
addition, the holder of a qualifying stake should request an approval from the supervisory body for acquiring
a qualifying stake prior to any further acquisition of stakes or shares on the basis of which it exceeds 25
percent or 50 percent of the voting rights or of the capital stock (such percentages also aligned with current
banking regulations).

13.2.3. Charter Capital



Required minimum charter capital is a key issue and various criteria have been set in various
countries. The best guiding principle would appear to be to set minimum charter capital at a level which
ensures serious shareholder backing, but not so large as to be an unnecessary barrier to entry or
disproportionate to the real needs of a factoring business. Some countries have set a high minimum capital
for factoring, at or near the level required for participation in Factors Chain International (USD 2 million).
But this level of capital is not necessary for companies wishing to engage in the business of domestic
factoring or direct import factoring.

Such a level of required minimum charter capital is excessively high and creates a barrier to entry
and an impediment to the development of factoring. It is proposed to align the minimum required charter
capital with the requirement for microfinance organizations in Georgia, i.e., at least GEL 1,000,000 in
monetary contribution. The capital stock must be fully paid before the factoring company requests a license
with the regulatory body.

13.2.4. Business Activities

Any existing or future, entire or partial, short-term receivable arising from a contract on sale of goods
or provision of services may be subject to factoring. Apart from engaging in factoring, the factoring
company may undertake to perform the following services as well:

1) Keeping records of and ledgering transferred receivables;

2) Collecting receivables;

3) Assuming the risk of collection of transferred receivables;

4) Discounting bills of exchange originated in the transaction of provision of services or sale of
goods; and

5) Providing advice on organization of a ledger, etc.

13.2.5. Directors/Management

It may be appropriate to set some standards for experience levels of senior management of factoring
companies, particularly when experience in managing financial or commercial businesses is required.

Hence, in my opinion, a law on factoring should follow the model of currently effective 2006 Law
of Georgian on Microfinance Organizations, which requires that management of such entities comply with
the criterias® as follows: university degree; corresponding expertise, skills and experience necessary for
conducting the company operations; the individual should not have taken part in a transaction which
inflicted significant damage to depositors or other creditors of a factoring company or credit institution
(implying commercial banks, microfinance organizations or credit unions) or which resulted in
insolvency/bankruptcy of such factoring company or credit institution; the individual was not convicted for
serious, particularly serious heavy crimes (as defined under Georgian Criminal Code), money laundering
and/or financing of terrorism and other economic crimes; the individual is not a shareholder, management
member and/or a manager, member of supervisory board of another factoring company, etc.

14. Licensing, Supervision and Reporting

50 Comp.: Article 7, Law of Georgia on Microfinance Organisations, 18/07/2006.



As current legislation factually indirectly implies supervision of factoring by the National Bank of
Georgia (this is due to the fact that factoring is directly permitted for commercial banks and microfinance
organizations), establishment of this institution as a regulator of factoring on legislative level seems fully
expedient. However, currently effective Georgian legislation does not provide for any specific rules for
supervision and reporting of factoring.

14.1. Licensing

For the purpose of perfection of local legislation on factoring, it is necessary to define National Bank
of Georgia’s authority in detail as well as procedures to be followed by the National Bank of Georgia and
factoring companies when:

1) issuing and revoking licenses for conducting factoring activities;

2) issuing approvals for acquiring qualifying stakes in factoring companies, and

3) issuing and revoking approvals for management board members.

14.2. Supervision

The National Bank of Georgia should be authorized to exercise supervision over factoring companies
except when banks or microfinance organizations perform them within the scope of their registered
activities. National Bank of Georgia further shall have the power to supervise factoring companies and shall
determine whether they operate in compliance with factoring laws and its implementing regulations, or with
other laws and their implementing regulations that govern operations of factoring companies.

The National Bank of Georgia shall also have the power to supervise or to cooperate with other
supervisory bodies in supervising legal entities affiliated with factoring companies, if necessary for
performing supervision of the factoring company.

The factoring law should empower the National Bank of Georgia to request from the factoring
company information about any activities which are important in determining whether they comply with
the provisions of the law and its implementing regulations.

The National Bank of Georgia should have further powers to supervise factoring companies by
monitoring, gathering and reviewing reports of the factoring companies; reviewing the operations of a
factoring company, and imposing supervision measures. In conducting the supervision, the National Bank
of Georgia should be able to perform the following actions: eliminate illegalities and irregularities (e.g. in
cases when a company does not meet the conditions for conducting factoring activities; the company
conducts an activity which is not allowed, the company violates regulations on bookkeeping and preparation
of financial statements, and/or audit of financial statements; the company breaches the reporting
regulations; etc.); revoke licenses; initiate a misdemeanour procedure; implement additional measures (e.g.
to order adoption of measures in order to ensure solvency of the factoring company, to suggest appropriate
decisions on increasing the share capital, to ban dealings with certain members of management,
shareholders, etc., to order improvement of internal procedures, to order release of members of the
management board in case of serious breach of duties, etc.); and prohibit unlicensed parties from conducting
factoring activities.

The law should also set clear obligations for factoring companies to enable supervision activities on
their premises, as well as on other premises where they perform their operations subject to supervision;
enable review of business ledgers, business documentation and administrative records, business records



within the limit necessary for conducting special supervision and/or within the limit set in the law regulating
special supervision; to submit computer generated records and/or copies of business ledgers, business
documentation, administrative records and business records, etc.

Upon completion of supervision of operations of the factoring company, the National Bank of
Georgia should prepare a supervisory report and submit it to the supervised company which must be entitled
to file an objection regarding the supervision report to the National Bank of Georgia in accordance with the
law governing administrative procedure.

14.3. Reporting

Proper management of accounts receivable (ledgering) is essential to the factoring business and
systems for doing so must be part of a factoring company’s knowledge base and operating procedures. The
factoring company must organize its operations and maintain books, business documentation and other
records in a transparent manner that enables determination as to whether the company operates in
compliance with applicable regulations and industry standards.

Following the rules established for commercial banks and microfinance organizations, it seems
expedient to specifically prescribe that all factoring companies (irrespective of their size, value of assets or
annual income) are obligated to perform an annual audit of financial statements.

In addition, factoring companies should report changes to any basic data in the Entreprencur’s
Registry; all decisions adopted at shareholders meetings, shareholders of the company and acquiring
gualifying stakes and/or changes in the qualifying stakes; estimated opening, moving, closing or temporary
terminating of branches or representative offices and/or other related changes; investments based on which
the company acquired, directly or indirectly, qualifying stakes in another legal entity and all further
investments in the same legal entity; and changes in the capital structure.

15. Market Conduct

Market conduct regulations seek to establish good business practices in disclosure of the terms and
conditions of transactions so that clients can understand their rights and responsibilities in financial
transactions.

I believe comprehensive overview of how various jurisdictions regulate market conduct of factoring
companies would be overburdening for this article, as these vary from having the rules prescribed in special
laws to more general legislation (such as consumer protection or general financial services regulation).

However, it can be stated that regardless of the approach, the following principles are generally
followed:

- Fair treatment of customers (transparency of fees and charges, accessibility of general terms and
conditions);

- Selling and advising in a responsible way;

- Providing adequate after sales service;

- Ensuring that product performance meets customers’ fair expectations; and

- Transparent and fair handling of complaints and resolution of grievances.

A good market conduct regulation system built around these principles is especially important for
fostering the general acceptance of the factoring industry as a legitimate and highly welcomed financial



service by the general public. Transparent rules and regulations should make consumers confident in
dealing with factoring firms.

In Georgia, the protection of individual consumer rights should be enforced in compliance with the
law governing consumer protection in the field of financing services. Currently, this mainly applies to NBG
regulations on Approval of Rules of Consumer Protection during Provision of Services by Financial
Organizations (Order of the President of NBG Ne 151/04, 23/12/2016). However, the factoring law should
provide that the amount, manner of calculation and payment of the fee due to the factor, as well as the
entitlement of the factor to interest and any other expenses that may arise in the execution of the factoring
agreement, should be clearly determined in the factoring agreement.

16. Conclusion

In the scope of this article there are considered certain specifics of factoring as a financial service,
types of factoring based on international experience, current status of factoring in Georgia and perspectives
of its development. Due to high global importance of factoring, Georgia cannot remain without detailed
legal regulation of this field in compliance with contemporary standards. Accordingly, a number of issues
have been identified which require regulation on legislative level. Among them, the main topic is adoption
in Georgia of a new law on factoring, which should provide a comprehensive definition of factoring and
each of its particular forms. This legislative act should refer to factoring companies; however, the majority
of its provisions should further apply to factoring operations performed by commercial banks and
microfinance organizations. Moreover, some definitions and references to factoring, currently envisaged
under Georgian law, should be brought in compliance with the content of new factoring law, including:

- the Laws on Activities of Commercial Banks and Microfinance Organizations should reflect
definitions of factoring and its forms established by new factoring law;

- after adoption of the new law on factoring Tax Code of Georgia should contain a reference on
factoring as a financial service;

- Law on Licenses and Permits pursuant to which it is prohibited to introduce any licenses or permits
other than those that are specifically prescribed by this Law, should regulate licensing of factoring activities;

- bylaws issued by the National Bank of Georgia in relation to accounting, classification of assets
etc. of commercial banks and microfinance organizations that currently refer to factoring without defining
its content, should be considered from perspective of new factoring law.
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